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TOO LATE! 


T happened—like that! Quick. No 
warning. Such things always do. Too 
late now to think of the simple rule of 


good driving that was violated. 


Safe driving is merely a matter of 
judgment tempered with a little re- 
straint and consideration. Yet it is re- 
markable what happens when a large 
group of drivers become interested in 
driving safely. 

An interesting example of this is the 
experience of the millions of car own- 
ers who are insured in mutual casualty 
companies. Among this large group 
of policyholders accidents have been 
considerably reduced because mutual 
companies have explained the need, 
outlined methods and indicated the 


practical benefit. 


Reduction of accidents has reduced 


losses and this saving has been passed 


on directly to mutual policyholders in 
dividends—20% to 30% of the pre- 
mium returned year after year—mil- 


lions of dollars annually! 


Substantial reduction of cost—and 
sound, unfailing protection have made 
mutual coverage the preferred form 
to thoughtful and experienced buyers 


of casualty insurance. This is evidenced 


by the fact that a large percentage of 


the great industrial corporations of the 
country have long since joined the 


ranks of mutual policyholders. 


An understanding of the principles 
and operation of mutual casualty insur- 
ance is of practical interest to automo- 
bile owners, manufacturers, retailers. 
Write today for an interesting booklet, 
to the National Association of Mutual 
Casualty Companies, Room 2100-G, 
230 North Michigan Ave., Chicago, Ill. 


Stability of 
Mutual Casualty Companies 


The mutual plan of insurance is older than any 
other. 180 years of successful operation has 
demonstrated its fundamental soundness. Th: 
Association Companies listed below are estab- 
lished leaders. The members of the National 
Association of Mutual Casualty Companie: 
have a combined premium income in excess cf 
$75,000,000; cash assets of over $105,000,000; 
and have returned to policyholders in divi- 
dends during the ten year period, 1921 through 
1930, a total of $97,899,199. 

For any casualty risk mutual insurance is the 
safest, soundest and most economical protection. 


Mutual Protection Is Available 
for These Casualty Risks: 


ACCIDENT AUTOMOBILE (all forms) 
BURGLARY AND THEFT 


LIABILITY (all forms) 


FIDELITY 

PLATE GLASS 
PROPERTY DAMAGE 

WORKMEN'S COMPENSATION 


MUTUAL CASUALTY INSURANCE 


An American Institution 


These Old Line Legal Reserve Companies are Members of National. Association OF Mutuat Casualty Compantes and American Mutuat ALLIANCE 


(American) Lumbermens Mutual Casualty Co., of Illinois, 


New York City 
American Mutual Liability Insurance Co., Boston, Mass. 
Builders Mutual Casualty Co., Madison, Wis. 
Central Mutual Casualty Co., Kansus City, Mo. 


Employers Mutual Casualty Co., Des Moines, Ia. 


Employers Mutual Liability Insurance Co., Wausau, Wis. 


Exchange Mutual Indemnity Insurance Co., 
Buffalo, N. Y. 
Hardware Mutual Casualty Co., Stevens Point, Wis. 
Interboro Mutual Indemnity Insurance Co., 
New York City 
Jamestown Mutual Insurance Co., Jamestown, N. Y. 


Liberty Mutual Insurance Co., Boston, Mass. 


Lumbermens Mutual Casualty Co., Chicago, IIl. 
Merchants Mutual Casualty Co., Buffalo, N. Y. 
Michigan Mutual Liability Co., Detroit, Mich. 

Mutual Casualty Insurance Co., New York City 

Texas Employers Insurance Association, Dallas, Texa 
U. S. Mutual Liability Insurance Co., Quincy, Mass. 
Utica Mutual Insurance Co., Utica, New York 
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By reason of many years of intimate contact with problems of public finance, 
Secretary Mills is eminently equipped for his new responsibilities. Following 
graduation from Harvard Law School in 1907, he was admitted to the bar in 
New York and practiced law, a member of the firm of Stetson, Jennings and 
Russell. He took an active part in public affairs, and in 1911 was elected to 
the New York State Senate. Upon the declaration of war in 1917, while serving 
his second term in the New York Senate, he resigned to enlist in the U. S. 
Army and served until the end of the war, having been commissioned a captain 
in 1917. Following the war he was elected to the 67th, 68th and 69th Congresses 
(1921-1927), where, as when a member of the New York Senate, his knowledge 
in the field of taxation won special recognition, and he took a leading part 
in shaping revenue legislation. Prior to his appointment, on February 4, 1932, 
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DELAWARE 
CORPORATION LAW 


AND 


EQUITY PRACTICE 


by 


CHARLES C. KEEDY 
OF THE WILMINGTON, DELAWARE, BAR 


The first and only book on the Delaware 
law to present the sections of the law cov- 
ering general matters in the logical sequence, 
and under the proper headings, of corporate 
- practice rather than in the illogical order 
into which they have fallen in the law itself 
because of its many years of growth and 
amendment. Attorneys find this new ar- 
rangement makes a study of any particular 
feature of the law much easier and quicker. 
The complete text is presented, of both the 
General Corporation Law and the Franchise 
Tax Law, carefully annotated, and reflecting 
the amendments of 1931. And for the first 
time in any book on the Delaware law, the 
subject of Equity Practice in Delaware is 
covered, including suits in general, receiver- 
ships, stockholders’ actions, typical forms 
for appointment and qualification of Dela- 
ware receivers, with appropriate rules of the 
Court of Chancery and the Supreme Court. 


ORDER TODAY 


Hundreds of important law offices, law li- 
braries and individual attorneys, have in- 
stalled this book as standard equipment on 
Delaware practice, and have found it the 
most complete and convenient, Every law- 
yer with corporation practice should have it. @ 
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COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1892 


120 BROADWAY, NEW YORK 
15 EXCHANGE PLACE. JERSEY CITY 
100 W. TENTH ST..WILMINGTON.DEL. 


As the oldest and largest 
organization assisting at- 
torneys in the «ncor- 
poration and _ corporate 
maintenance of Delaware 
companies, The Corpora- 
tion Trust Company has 
chosen this work of Mr. 
Keedy’s as the one book 
of its kind fitting for this 
organization to offer. 
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TueEre is a Wood- 
stock model for every 
typing need — corres- 
pondence, billing, ad- 
dressing, routine form 
writing, etc. There is 
a Woodstock Type Face 
to suit every personal N 
preference and writing I 
demand. F 
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1931, 


The Growing Preference for WOODSTOCK ns 


pose 


hoo, nor mesmeric salesmanship—but by demonstrating the machine to 
you in your office and by allowing your operators to try it out on your anes 
own work. That’s the acid test. se th 
If we can prove to you that the Woodstock will ion it 
(1) Write a neater letter, easier and at less cost the ¢ 
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(3) Give longer service at less maintenance cost, and k 
(4) That among big national users the swing is definitely toward Woodstock— mar: 


Teaso 


1911. 
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VoLUME X 


N THE March, 1931, issue of THE Tax MaGaZzINE 
] I discussed certain constitutional features of the 

Federal income tax as developed by the Supreme 
Court cases to the end of 1930. During the year 
1931, the Supreme Court handed down a number 
of decisions further developing the constitutional 
aspects of Federal income taxation, and the pur- 
pose of this article is to bring my previous article 
to date in the light of these new decisions. 

The first of the 1931 decisions was that in the 
important case of Burnet v. Sanford & Brooks Co.", 
which in effect overruled the startling decision in the 
Kerbaugh-Empire case,? handed down in 1926. In the 
Sanford case the Court held that the taxpayer derived 
taxable income from the recovery of a judgment in 
1920 arising out of a long-term contract, which, by 
reason of losses sustained (and deducted) in earlier 
years, resulted, as a whole, in a loss. The taxpayer 
in the Sanford case relied on the decision and opin- 
ion in the Kerbaugh-Empire Company case, in which 
the Court held that the taxpayer realized no tax- 
able income by paying off in 1921 at 2% cents per 
mark, German marks which it had borrowed in 
1911-13, when marks were worth about 24 cents 
each, because the borrowed money had been used 
in financing construction contracts which, by rea- 
son of losses sustained (and deducted for income 
tax purposes), in earlier years, resulted, over the 
ten-year period, in a loss. 


Mr. Justice Stone, delivering the opinion in the 
Sanford case, purported to distinguish the Kerbaugh- 
Empire case as follows (p. 364): 


Bowers v. Kerbaugh-Empire Co., 271 U. S. 170, on which 
respondent relies, does not support its position. In that 
case the taxpayer, which had lost, in business, borrowed 
money, which was to be repaid in German marks, and 
which was later repaid in depreciated currency, had neither 
made a profit on the transaction, nor received any money 
or property which could have been made subject to the tax. 

* Of the om sores Bar. 

1282 U. S. 3 

? Bowers v. Kerbaugh- Empire Co., 271 U. S. 170. 
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1931 Developments in the Constitutional 
Aspects of the Federal Income ‘Tax 


By BERNHARD KNOLLENBERG * 


But respondent insists that if the sum which it recovered 
is the income defined by the statute, still it is not income, 
taxation of which without apportionment is permitted by 
the Sixteenth Amendment, since the particular transaction 
from which it was derived did not result in any net gain 
or profit. But we do not think the amendment is to be so 
narrowly construed. A taxpayer may be in receipt of net 
income in one year and not in another. The net result 
of the two years, if combined in a single taxable period, 
might still be a loss; but it has never been supposed that 
that fact would relieve him from a tax on the first * * *, 

The Court based its decision in the Kerbaugh- 
Empire case on the following reasoning (p. 175): 

The essential facts set forth in the complaint are the 
loans in 1911, 1912, and 1913, the loss in 1913 to 1918 of 
the moneys borrowed, the excess of such losses over in- 
come by more than the item here in controversy, and pay- 
ment in the equivalent of marks greatly depreciated in 
value. The result of the whole transaction was a loss. * * * 
The loss was less than it would have been if marks had not 
declined in value; but the mere diminution of loss is not gain, 
profit or income. (Italics ours.) 

Therefore it appears that the Court’s statement in 
the Sanford case, of what the Kerbaugh-Empire case 
held, was not correct and that the Sanford case in 
effect rejected the reasoning in the earlier case. 


Effect of the Kerbaugh-Empire Case 


Were it not for another later decision by the Su- 
preme Court, hereinafter discussed, it would perhaps 
be going too far to say that the Kerbaugh-Empire 
case was overruled by the Sanford case, because 
the decision in the former case might have been sup- 
ported on a different basis from that set forth in the 
Court’s opinion, namely, on the basis that the liqui- 
dation of indebtedness for less than the amount re- 
ceived in incurring the indebtedness does not constitute 
“income”. But any such interpretation of the 
Kerbaugh-Empire case was negatived by a later and 
even more important case decided by the Supreme 


Court in 1931, namely, The United States v. Kirby 
Lumber Co.* 





8 The Board of Tax Appeals so construed the ‘ee Empire case in 
Independent Brewing Co. of Pittsburgh, 4 B. T. A. 870, and many sub- 
sequent cases. 

4284 U.S. 1. 
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The Kirby case involved the validity of Article 
545 (1) (c) of Treasury Regulations 62, issued un- 
der the Revenue Act of 1921, providing that: 

If the corporation purchases and retires any of such 
bonds (its own bonds) ata price less than the issuing price 
or face value, the excess of the issuing price or face value 
over the purchase price is gain or income for the taxable 
year. 

In 1923 Kirby Lumber Company purchased and, 
according to the Findings of Fact in the Court be- 
low,® retired some of its own bonds at less than 
their issuing price and face value (which were the 
same). The Supreme Court, reversing the Court 
of Claims, and sustaining the Treasury Regulations, 
held that this difference constituted taxable income. 


The taxpayer maintained and the Court below 
held that the Kerbaugh-Empire case established that 
the liquidation of a liability for less than the cash 
received in incurring it did not constitute taxable 
income. Mr. Justice Holmes, in one of his last 
opinions, made short work of this argument, saying: 

In Bowers v. Kerbaugh-Empire Co., 271 U. S. 170, the de- 
fendant in error owned the stock of another company that 
had borrowed money repayable in marks or their equivalent 
for an enterprise that failed. At the time of payment the 
marks had fallen in value, which so far as it went was a 
gain for the defendant in error, and it was contended by 
the plaintiff in error that the gain was taxable income. 
But the transaction as a whole was a loss, and the conten- 
tion was denied. Here there was no shrinkage of assets 
and the taxpayer made a clear gain. As a result of its 
dealings it made available $137,521.30 assets previously off- 
set by the obligation of bonds now extinct. We see nothing 
to be gained by the discussion of judicial definitions. The 
defendant in error has realized within the year an acces- 
sion to income, if we take words in their plain popular 
meaning, as they should be taken here.‘ 


Application of the Kirby Lumber Company Decision 


The Kirby Lumber Company decision opens up the 
following interesting collateral questions. First, if 
a corporation’s own bonds are purchased at a profit, 
but not retired, does the corporation realize a taxable 
profit? Logically, it would appear that the profit 
results from the liquidation of the liability, and 
that this occurs when the bonds are acquired, with- 
out reference to the disposition thereafter made of 
them. But the Treasury Regulations provide for 
a tax only “if the corporation purchases and retires” 
the bonds, and, in its opinion, the Court appears 
expressly to ratify the Regulations as they stand, 
i. e., with the qualification that the bonds must be 
retired, since it states that: 

We see no reason why the Regulations should not be ac- 
cepted as a correct statement of the law, 
and that 

Here * * * the taxpayer made a clear gain. Asa 
result of its dealings it made available $137,521.30 assets 
previously offset by the obligation of bonds now extinct. 
(Italics ours.) 

The second question is whether the basis for com- 
puting taxable profit from the purchase and retire- 
ment of the bonds is the face value of the bonds or 

5 Kirby Lumber Co. v. United States, 44 F. (2d) 885. It does not 
appear whether the bonds were retired in 1923, the year in which the 


company was held to have realized the income in question, or in a later 
year. 

*It will be seen from the above quotation that the Court has reiter- 
ated its position, previously set forth in Merchants’ Loan & Trust Com- 
pany v. Smietanka, 255 Uz Ss. 509, 519, and Lynch v. Hornby, 247 U. S. 
339, 343, that the word “income” in the Sixteenth y bens wt and the 
income tax statutes is to be interpreted in accordance with the “plain 
popular meaning” of the word. 
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the price at which they were issued. The Court 
was not required to pass on this question in the 
Kirby case because the bonds in question in that 
case were issued for an amount equal to their face 
value. It is submitted that the correct basis is that 
set forth in the present Treasury Regulations (Art. 
68 of Regulations 74), namely, the amount at which 
the bonds were issued, plus any amount that has been 
allowed as a deduction for amortization of discount if 
the bonds were issued for less than their face value and 
minus any amount included in taxable income as 
amortization of premium, if the bonds were issued 
for more than their face value. The Board of Tax 
Appeals apparently adopted and applied this view 
in the recent case of Woodward Iron Co. v. Commis- 
sioner.” 


Another question is whether the principle of the 
Kirby Lumber Company case is to be extended to 
other related situations, for example, to a case in 
which a debtor is able to effect a compromise with 
part or all of his creditors. The Board of Tax Ap- 
peals and two upper courts have held that such a 
transaction does not result in taxable income to the 
debtor. But all of the cases cited in the footnote 
were decided before the decision in the Kirby Lum- 
ber Company case was promulgated. There appears 
to be no reasonable ground for distinguishing such 
a case from the Kirby Lumber Company case, and 
the courts will presumably hold that the extinguish- 
ment of indebtedness under such circumstances re- 
sults in the realization of taxable income. 


Taxes on Government Bonds 


A third group of 1931 decisions are those in Will- 
cuts v. Bunn,® Denman v. Slayton *® and Group No. 1 
Oil Corporation v. Bass. In the Bunn case the Court 
held that profit from the sale of municipal bonds 
purchased and held as an investment and not issued 
at a discount ?? is not exempt from tax because of 
the possible burden on the exercise of the State’s 
borrowing power, because the burden is too indirect 
and unsubstantiated. The Court pointed out that 
there appeared to be less likelihood that the taxing 
of such profit would cast a substantial burden on 
the borrowing power of the State than does the in- 
clusion of municipal bonds in the taxable assets of 
an estate subject to Federal estate and inheritance 
taxes, and appeared to regard the decision in Greiner 
v. Lewellyn,® sustaining the constitutionality of such 
a tax, as decisively sustaining the validity of the 
tax in question. 

In Denman v. Slayton (supra), the Court sustained 
the constitutionality of the provision in the Revenue 
Act of 1921 (which has been continued in later stat- 
utes) excepting from the deduction for interest all 
interest paid on indebtedness incurred in carrying 
securities the interest upon which is wholly exempt 

724 B. T. A. 1050. 

8 Commissioner v. Simmons Gin Co., 43 F. (2d) 327 (C. C. A. 10); 
Burnet v. Campbell Co., 50 F. (2d) 487, ‘< of . A re Sab Eastside 
Manufacturing ae v. Commissioner, 18'B. T. A. 

* 282 U. S. 216 

10 282 U. S. 514. 

1 283 U. S. 279. 

1%2The court expressly excepts from consideration the question of 


whether profit from the sale of securities issued at a discount niight 
not be exempt, wholly or in part, from tax, as representing virtually an 





interest return. 
U. S. 384. 
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from Federal income tax. Both the District Court 
and the Circuit Court of Appeals had held this pro- 
vision unconstitutional on the strength of the de- 
cision of the United States Supreme Court in Na- 
tional Life Insurance Company v. United States.™ 


In the National Life case, the Court held unconsti- 
tutional the following provision of the 1921 Act tax- 
ing the income of life insurance companies : 

That in the case of a life insurance company the term 
“net income” means the gross income less— 


(1) The amount of interest received during the taxable 
year which under paragraph (4) of subdivision (b) of Sec- 
tion 213 is exempt from taxation under this title (income 
on state and municipal bonds) * * *; 


(2) An amount equal to the excess, if any, over the de- 
duction specified in paragraph (1) of this subdivision, of 
4 per centum of the mean of the reserve funds required by 


law and held at the beginning and end of the taxable year, 
kK 


The Court held that, having allowed for such deduc- 
tion generally, Congress could not reduce the de- 
duction by an amount equal to the exempted interest 
on state and municipal bonds. 

In the Slayton case, the Court held that it was 
constitutional to reduce the general deduction for 
“all interest paid within the taxable year” by the 
amount of interest paid on money borrowed to carry 
tax exempt bonds. Mr. Justice McReynolds, who 
wrote the opinion in both cases, distinguished the 
National Life case on the ground that: 


The circumstances disclosed in National Life Ins. Co. v. 
United States were radically different from those now pre- 


sented, and the doctrine upon which that cause turned does - 


not control the present one. The respondent here was not 
in effect required to pay more upon his taxable receipts 
than was demanded of others who enjoyed like incomes 
solely because he was the recipient of interest from tax 
free securities * * *. 

The line between the National Life case and the 
Slayton case is a somewhat thin one, but there seems 
to be a reasonable basis for distinction in the two 
cases in that the burden on the borrowing power of 
the states and their municipal subdivisions is some- 
what more certain and direct in the provision at 
issue in the National Life case than in the provision 
involved in the Slayton case. 


“Net Loss” Deductions 


An interesting question remains as to the provi- 
sion in Section 117 of the Revenue Act of 1928 
(and similar sections in the earlier Acts) providing 
that the amount of the “net loss” sustained in one 
vear, which is allowed as a deduction in computing 
net taxable income of the two succeeding years, 
hall be reduced by “the amount of interest received 
Iree from tax.” In Warren Steam Pump Company 
vu. Commissioner,*> the Board of Tax Appeals held, 
vithout advancing any reasoning in support of its 
osition, that the Warren case fell within the prin- 
iple of the Denman case, rather than within the 
rinciple of the National Life Insurance Co. case. 

Analysis of the provision under consideration 
n the Warren case indicates that the provision in- 
‘olved in that case falls within the principle of the 
National Life Insurance Company case rather than 
vithin that of the Denman case, and that the Board’s 


» ss e 
r. A. 585. Unfortunately, the case was not appealed. 
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decision in the Warren case was erroneous. In the 
Warren case, as in the National Life Insurance Com- 
pany case, a deduction is allowed by the statute 
which Congress was not required to allow, but, 
after having provided for the allowance, Congress 
in both cases proceeds to attempt to cut down the 
deduction by the amount of tax-exempt bond inter- 
est received. Consequently, in the Warren case, as 
in the National Life Insurance Company case, the 
taxpayer was (borrowing a phrase from the Court’s 
opinion in the Denman case “in effect required to 
pay more upon his taxable receipts than was de- 
manded of others who enjoyed like incomes solely 
because he was the recipient of interest from tax-free 
securities.” 

In Group No. 1 Oil Corporation v. Bass (supra) 
the Court found no difficulty in holding that the 
net profits derived by the petitioner from the sale 
of oil and gas extracted from land owned by the 
State of Texas, the mineral rights of which had 
been purchased by the taxpayer from the state, 
were not exempt from Federal tax. The Court well 
said: (p. 282) 

We may assume that if the property is subject to tax 
after sale, the governmental seller will generally receive a 
less favorable price than if it were known in advance that 
the property in the hands of later owners, or even of the 
buyer alone, could not be taxed. 

But the remote and indirect effects upon the one govern- 
ment of such a non-discriminatory tax by the other have 
never been considered adequate grounds for thus aiding 
the one at the expense of the taxing power of the other. 


Decisions Defining Taxable Income 


There are two additional 1931 cases, Burnet v. 
Thompson Oil & Gas Co.* and Burnet v. Logan," 
which are highly interesting from the constitutional 
standpoint, not because of what they hold, but be- 
cause of language contained (either by way of dic- 
tum or as part of the ratio decidendi) in the opinions. 
In my last year’s article in THE Tax MaGaZINE, pre- 
viously referred to herein, I pointed out that the 
Supreme Court had apparently established the fol- 
lowing principles: (1) the entire amount of a tax- 
payer’s gross income can be taxed without deduction 
for expenses incurred in producing the income; but 
(2) only the gain (i. e., the excess of selling price 
over cost) from the sale of property, and not the en- 
tire proceeds of the sale, is taxable “income.” Both 
of these propositions are confirmed by language in 
the Thompson and Logan cases. 


As to the first proposition, the Court in the Thomp- 
son case said: (p. 304) 


The parties agree that respondent is not entitled as a 
matter of right (i. e., constitutional right) to make any 
deduction from annual income for depletion of the oil 
extracted and sold during the year. If it may take any 
such deduction, authority therefor must be found in the 
statute. Stanton v. Baltic Mining Company, 240 VU. S. 103. 
It follows that the question for decision is purely one of 
statutory construction. 


With respect to the second proposition, the Court, 
in the Thompson case, said: (p. 306, 307) 
The court below recognized that its decision resulted in 


attributing an excessive value to the reserves remaining in 
1918, but thought that United States v. Ludey, 274 U. S. 295, 


(Continued on page 107) 





16 283 U. S. 301. 
17 283 U. S. 404. 





Shall State Income Taxes be Credited 
Against the Federal Tax? 


By Haroip RoBert ENsLow * 


HE credit provision of the Federal estate tax 
has done much to bring order out of the chaos 
which existed in the death tax field prior to 
its enactment in 1924.1 Should that principle now 
be extended to the income tax field? The present 
writer in a study soon to be published is investigat- 
ing the feasibility of such an extension. He presents 
in this article his method of approach to the problem 
and some of the questions considered. 

There are many elements in the 
problem which are exactly parallel 
to the situation in the death tax 
field. As a preliminary to the con- 
sideration of the effect of allowing 
a Federal taxpayer to claim credit 
for state income taxes already paid, 
let us review the circumstances 
which led to the adoption of the 
estate tax credit and inquire as to 
the effect of that arrangement. 

Prior to 1924, death taxes were 
a confusing maze. There existed a 
bewildering lack of uniformity, and 
not the least objectionable feature 
of the situation was the prevalence 
of multiple taxation. One writer 
estimated that it was theoretically 
possible for an estate, under a par- 
ticular set of circumstances, to be 
taxed by the various states and the 
Federal Government to an extent of 
more than three hundred per cent. 
There was a great discussion as to 
whether the states or the nation 
should exclusively exploit the field 
of death taxation, or if it were to be shared, there 
arose the question of what equitable arrangements 
could be made to avoid injustice. 

Added to this welter was the ambition of the 
State of Florida, in connection with her real-estate 
development program, to become the home of all 
the country’s tax dodgers. That state went so far 
as to incorporate into her constitution a provision 
which forbade the use of income and inheritance 
taxation. 

The credit provision was brought forward as a 
solution for some of the difficulties of the situation 
and was agreed upon as a compromise between 
those who sought repeal of the Federal estate tax 
and those who wished its retention or increase. The 
constitutionality of this provision was questioned 

* Assistant Professor of Political Science, Union College; Sometime 
— Fellow in Political Science at the University of Pennsylvania. 

ec. 301(b) of the Revenue Act of 1924 provided that “the tax 
imposed by this section shall be credited with the amount of any estate, 
inheritance, legacy, or succession taxes actually paid to any state or 
territory or the District of Columbia, in respect of any property included 
in the gross estate. The credit allowed by this subdivision shall not 
exceed 25 per centum of the tax imposed by this section, and shall 
include only such taxes as were actually paid and credit therefor claimed 


within three years after the filing of the return.” In the act of 1926, 
the credit was increased to 80 per cent. 
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in the suit brought by Florida seeking to enjoin the 
collection of the tax in that state on the ground 
that the credit made the tax not “uniform through- 
out the United States,” and contending that the 
credit provision was a club to coerce the sovereign 
state of Florida into a form of taxation it did not 
desire and even to legislate the rates of such a 
tax. The implication of the credit provision was, 
of course, that the Federal Govern- 
ment should determine the minimum 
rates of state death taxation. The 
Supreme Court upheld the validity 
of the credit provision, concluding 
that there was no violation of the 
constitutoinal requirement of uni- 
formity and that there was no in- 
terference with state sovereignty 
because the states remained en- 
tirely free to accept the credit or 
not as they might see fit.? 

What has been the effect of the 
estate tax credit provision? A de- 
tailed answer cannot be given here.’ 
It can only be pointed out that more 
than thirty states to date have taken 
advantage of the provision, includ- 
ing the recalcitrant State of Florida.‘ 
It should be indicated, however, 
that perhaps the effect of the credit 
provision has been overestimated 
as a factor in the remodeling of 
state death taxation, for the reason 
that some of the states were already 
taxing smaller estates than the 
Federal Government, and at higher 
rates. The main effect of the provision has been to 
introduce a certain order in the place of chaos. It 
has resulted in some increase in the rate of tax on 
the larger estates. The amount given to the states 
has been sufficient to induce them to take up this 
type of taxation where they lacked it, or more cor- 
rectly, to induce many states to increase their rates 
or to adopt additional death taxes to take up ap- 
proximately the entire credit. Table I shows the 
effect of the credit provision on the collections from 
the estate tax by the Federal Government. 


Let us now consider the effect of adopting such 
a credit principle in the income tax field. It will be 
seen immediately that while there are similarities 
there are also great differences. While the Federal 
Government depended only in a minor way upon 
the estate tax as a source of revenue, its dependence 


2 Florida v. Mellon, 273 U. S. 12 (1927). 
complete analysis than can be given it here. 

3 See an article by Charles P. White, “The effect of the 80 per cet 
credit clause,” 36 Jour. of Pol. Econ., 625, October, 1928. 

4An amendment to the Florida constitution was adopted in November, 
1930, which permitted the levying of a tax to take up the Federal credit 
Legislation for that purpose was enacted in May, 1931. Thirty-fou! 
states now absorb the full credit. 


This case needs a more 








the 
de- 
re? 
lore 
ken 
lud- 
ida.* 
ver, 
edit 
ated 
r of 
ison 
sady 
the 
gher 
n to 
It 

x on 
tates 
this 
cor- 
rates 
) ap- 
s the 
from 


such 
ill be 
ities 
»deral 
upon 
dence 


a more 
per cent 
yvember, 


1 credit. 
irty-fout 








March, 1932 


Table I 


THE FISCAL EFFECTS OF THE ESTATE TAX CREDIT PRO- 
VISION, IN THE YEARS SINCE ITS ADOPTION * 


Crédit Actual receipts Percentage of 

Year Total tax absorbed of Federal credit taken to 
by states government total tax 

1923 eS ee Oe ee eee oy 
1924 | eek me ee oe ee a 
1925 96,930,151 $ 10,707,056 $ 86,223,095 11.28 
1926 138,056,542 36,732,390 101,324,152 26.61 
1927 100,531,626 59,600,452 40,931,224 59.28 
1928 135,013,559 94,452,324 40,561,235 69.95 
1929 165,413,851 122,110,369 43,303,482 73.82 
1930 152,391,240 113,388,179 39,003,061 74.41 


Total $922,327,285 $436,990,770 $351,346,249 
*Source: Statistics of Income for the years concerned. 


upon the income tax is very much greater. Table II 
shows the percentages of the total Federal tax col- 
lections which are derived from the two sources. 


The case for an income tax credit sufficiently large 
to induce the states which do not have income taxes 
to incorporate such taxes into their fiscal systems 
seems to be as follows: It would end interstate 
competition by making it possible for all states to 
have effective income taxes. It would no longer 
be possible for wealth to flee from an income tax 
state to such a state as Florida where a constitu- 
tional provision prohibits income taxation. This 
would be of real value to states which may now 
suffer from such a situation. Under a credit provi- 
sion the Federal Government in effect would name 
the minimum rates. This would prove an additional 
safeguard against excessive tax competition. Any 
favoring of industry or individuals by rates more 
advantageous than those of another state would be 
limited by the minimum rates so imposed by the 
Federal Government. Thus a certain degree of uni- 
formity in state income taxation would result. 


Under a credit provision more revenue would be 
secured by state governments because of the fact 
that with the same total income tax paid by citizens 
part, in effect, would then go to the states. Tax- 
payers in filing Federal returns would claim credit 
for income tax payments made to the states. This 
means of securing greater revenue with no greater 
income tax burden on its citizens would encourage 
the states to a greater use of the income tax. It is 
unnecessary to refer here to the numerous recom- 
mendations for increased use of the income tax by 
the states which have been made by many author- 
ities in recent years. Perhaps the most desirable 
feature of the income tax credit would be to lower 
the proportion of state revenue coming from the 
general property tax. One could not promise that 
the burden in dollars on general property would be 
less, because there seems to be no effective way of 
limiting state and local expenditures ; but at least the 
proportion of the total state revenue coming from 
the tax on general property would be lessened. 
Within a given state the property tax might pos- 
sibly be offset against the income tax as is now done 
in Washington and Oregon. This, however, would 
be a matter of policy for individual states to de- 
termine. : 

By bringing attention to the benefits of an income 
tax further uniformity and simplicity in state taxa- 
tion might be secured. With an income tax operative 
many miscellaneous state taxes on business corpora- 
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tions could be eliminated. How serious this situa- 
tion now is may be indicated by the fact that the 
State of Alabama alone has some 80 different taxes 
on business corporations of one kind or other. How 
much better it would be if these miscellaneous taxes 
might be discarded and a general income tax sub- 
stituted. 

The income tax credit would greatly improve tax 
administration. It would permit better enforcement 
of the Federal tax. The administrations, state and 
Federal, could cooperate with one another, but, even 
if they did not, the two taxes in the same field would 
re-enforce each other. If there be those who doubt 
the thoroughness and honesty of the Federal income 
tax administration, they would derive comfort from 
the existence of forty-eight state income tax admin- 
istrations serving as watch-dogs and eagerly check- 
ing up on the Federal administration. 

The financial situation of the Federal Government 
has been relatively easier than that of the states. 
No sudden strain would be thrown on the Federal 
Government by the enactment of an income tax 
credit for the reason that some years would be 
necessary for the states to enact legislation availing 
themselves of this privilege. Not all the states as 
yet have taken advantage of the credit provision 
of the estate tax, first enacted in 1924. 

Objections to a credit seem more formidable at 
first glance than would prove the case when put 
under analysis. Such objections as the need of the 
Federal Government for revenue loom larger at the 
moment than will probably be the case a few years 
from now. The states’ rights argument, which was 
so much stressed: at the time of the enactment of 
the estate tax credit, is losing its appeal progres- 
sively as the country grows older and more homo- 


Table II 


PERCENTAGE OF TOTAL FEDERAL TAX RECEIPTS 
FURNISHED BY THE INCOME AND ESTATE TAXES IN 
THE FISCAL YEARS 1922-1930 


(Amounts in Thousands) 





Total tax 
Year receipts Income tax Percentage Estatetax Percentage 
1922 $3,561,075 $2,086,918 58.6 $139,419 9 
1923 3,189,919 1,691,089 53.0 126,705 4.0 
1924 3,348,997 1,841,759 55.0 102,967 3.1 
1925 3,139,342 1,761,659 56.1 108,940 3.5 
1926 3,422,697 1,973,104 57.7 119,216 a5 
1927 3,478,611 2,219,952 63.8 100,340 2.9 
1928 3,364,505 2,174,574 64.5 60,087 1.8 
1929 3,549,954 2,331,274 65.7 61,897 1.7 
1930 3,632,067 2,410,259 66.4 64,770 1.8 


geneous. Moreover, it can readily be seen that, far 
from being an interference with the sovereignty of 
the states, the credit provsion is a guarantee of, and 
an assistance to, that sovereignty, since it would 
allow a state to have an effective income tax. An 
adverse argument of greater weight is the question 
whether it is advisable for every state in the Union 
to have an income tax. Some of the agricultural 
states would derive very little revenue from such 
a tax so that the amount they would receive from 
an income tax credit might not be a great inducement 
to them to enact such legislation. There is this to 
be considered, however, that if they would not gain 
much from a credit, neither would they lose much 
from failing to take advantage of such an arrange- 
ment. 
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Now what should the percentage of credit be? 
Various items need to be taken into account in arriv- 
ing at an answer to that question. A proper approach 
would be the matter of determining what properly 
‘ are the functions of the national and the state gov- 
ernments. How these functions, with their resulting 
tax burdens calling for a sharing of the various 
sources of revenues, should be distributed between 
the jurisdictions turns not only upon the type of func- 
tion but also upon one’s political philosophy. No 
attempt will be made to enter into such a discussion 
here. The centralizationist would have the national 
government exercise a number of activities which 
the states’ rights advocate would retain for his na- 
tive jurisdiction. In any case, the question of per- 
centage of credit is a matter of policy to be determined 
by Congress only after a lusty marching and counter- 
marching of the interests which determine our fiscal 
fates. All one can do is to set forth the effects 
probably attendant upon varying percentages of 
credit. Space will not permit such an examination 
here, but it will be of interest to see the effects of a 
hypothetical 20 per cent credit. 


On the basis of the Federal income tax collections 
in the fiscal year ended June 30, 1929, a 20 per cent 
credit—an income tax credit exactly like the present es- 
tate tax credit (except in percentage )—would have 
given $466,254,886 to the states, including Alaska and 
Hawaii. This would have reduced Federal revenue 
derived from the income tax from $2,331,274,430 to 
$1,865,019,544. North Dakota would have gained 
least in dollars from such a credit receiving only 
$133,027. New York would have gained most from 
such a credit provision and would have received 
$148,956,359. Amounts going to certain other states 
would have been: California, $26,044,809; Ohio, 
$24,364,302; Mississippi, $465,149; Tennessee, 
$2,752,129; Florida, $2,571,842; Pennsylvania, 
$41,797,929; Illinois, $43,480,305. It is submitted 
that these sums would have been welcome contribu- 
tions to those states’ budgets. 


The question of how the revenue taken from the 
Federal Government should be replaced might be 
answered in a variety of ways. Those who are now 
urging economy upon the Federal Government by 
the curtailment of functions would see little need for 
replacing any revenue taken from the Federal Gov- 
ernment because of an income tax credit. That is 
probably not a satisfactory answer. As a matter of 
fact, the Federal Government would lose nothing 
for the reason that Federal taxation would be in- 
creased so as to yield the amount given to the states 
through a credit. It is suggested that the Federal 
Government levy higher income taxes, perhaps on a 
somewhat broader base, with higher surtaxes. Ad- 
ditional revenue might also be secured from a selec- 
tive sales tax and from higher estate taxation. Others 
would suggest that a lowering of the tariff on se- 
lected items would result in a greater revenue from 
customs duties. An income tax credit would not 
result in a larger total tax burden on the people of 
the United States, but only in some readjustment— 
and a more equitable adjustment—of the present 


5 Computed from Annual Report of Commissioner of Internal Reve- 
nue, 1929, page 97. 
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one. In all probability, there would actually be some 
easing of the present burden because of administra- 
tive savings consequent upon better taxation. 


No constitutional objection to the enactment of 
an income tax credit is seen in view of the fact that 
the exactly parallel situation in the estate tax field 
has been approved by the Supreme Court in the case 
of Florida v. Mellon mentioned above. The income 
tax credit, moreover, is politically feasible. The 
National Grange as early as 1927 set forth a tax 
program one of the features of which was a sharing 
by the Federal Government of its income tax col- 
lections. This position was reaffirmed at the most 
recent convention of the Grange at Madison, Wis- 
consin, in 1931. Theodore Gary, a state senator of 
Missouri, is one of those who have suggested that 
the national income tax be shared with the states. 
He has said, “The enactment of a law permitting the 
Federal Government to pass back or allocate a de- 
duction to each state of a portion of the federal 
income tax, collected from the citizens of that state, 
just as has been done in connection with the federal 
estate tax, would provide each state with funds with 
which it could render to all sections those services 
for which taxes are collected locally. Such dis- 
tribution of revenues received from taxation by the 
Federal Government would enable each state gov- 
ernment to participate in a larger measure in the 
support of public schools, etc., and so reduce the tax 
burden on real property.” ® 


Mark Graves, formerly of the New York State 
Tax Commission and now Budget Director of that 
state, for a number of years has been urging a better 
coordination of Federal and state taxation and as a 
means of achieving this end has been advocating the 
desirability of an income tax credit. Senator Ed- 
monds of Pennsylvania also has spoken in favor of 
crediting state taxes against those of the Federal 
Government. 


The legislature of the State of North Carolina on 
January 19, 1931, passed a joint resolution requesting 
that a committee be appointed to memoralize Con- 
gress to the effect that “whenever any state of the 
Union levies a tax for revenue on any commodity or 
article upon which the United States government 
levies a like or similar tax the "Jnited States govern- 
ment will remit to the person, firm or corporation 
paying said tax an amount equal to the tax levied 
by the State for said purposes upon said commodity 
or article, provided the State tax does not exceed 
twenty per cent of the tax levied by the United 
States government.” ? 


Other instances of support for the credit principle 
might be shown, but enough have been given to indi- 
cate that such a provision has considerable and ef- 
fective support. Opposition to it would come, of 
course, from those interests opposed to the extension 
of income taxation. 


(Continued un page 103) 


€U. S. Daily, June 10, 1931, page 9. ‘ 

7 As to the question whether state taxes other than income taxes also 
should be credited against the corresponding Federal taxes, it would 
seem that the determining factors in this connection should be the 
breadth of base of such taxes and the possible extent of their use. 
Perhaps there are certain commodities taxes which might be shared 
with the states under a credit arrangement. Fairness to certain states 
which are large producers of commodities taxed by the Federal Govern- 
ment might indicate that other than income taxes should be credited. 
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| application in the field of state tax- 
| ation, but for the most part their 


Notes on the Incidence of State 


Tobacco Taxes 


By Dr. RALPH B. Tower * 


HE problem of ascertaining the incidence of 
state taxes on tobacco products is less com- 
plex than that of determining where the burden 

of Federal taxation on the same type of commodities 
rests. Since state taxes on tobacco products are 
not collected.at the source, better opportunity is 
afforded for observing and analyzing the effects of 
such taxes than in the case of levies upon tobacco 
by the national government. Thus, 
while the wholesale prices of to- 
bacco products sold within the state, 
the amount of the tax, and the price 
at retail are usually known, the ele- 
ments which make up the manu- 
facturer’s selling price are not easy 
to ascertain individually. Conse- 
quently it becomes highly conjec- 
tural as to what portion of the 
tobacco taxes paid by the manufac- 
turer are shifted backward to the 
grower, and what portion are shifted 
forward to the wholesaler. Like- 
wise, it is probably out of the ques- 
tion to determine what portion of 
the tobacco tax paid by the whole- 
saler is ultimately shifted to the 
retailer and what part is diffused 


These same problems have their 


consequences can be more easily 
measured than in the case of Fed- 
eral taxes levied upon tobacco 
products. 

In general, an increase in the price of a product 
subject to a state tobacco tax, equal to the amount 
of the tax, will represent a shifting of the latter to 
the consumer. The extent of the shifting, however, 
will depend upon the ability of the distributor to 
maintain the demand for his product at at least the 
same profit margin as existed prior to the imposition 
of the tax. Thus, if a retail dealer sells 10,000 pack- 
ages of popular priced cigarettes each month and 
nets $50 on such sales before the imposition of a 
state tax of 2 cents, and afterward makes a profit 
of $30 by selling the same number of packages, he 
is bearing % cent tax for each package of cigarettes 
sold. The same observation would likewise be true 
if, instead of selling 10,000 packages of cigarettes 
at a price increase of 2 cents per package, the mer- 
chant was obliged to accept a smaller volume of 
business at the profit margin prevailing before the 
tax was levied. 

In the case of retailers selling cigarettes at cut 
prices (e. g., the Atlantic and Pacific stores, which 


_—__.. 


_* Mount Union College, Alliance, Ohio, member of The Tax Research 
Foundation. 
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on a recent date were offering this product at a price 
of $1.52 a carton of 10 packages), if the wholesale 
price of 13.7 cents per package be maintained, the 
retailer is paying 1/5 cent of the two cent state tax, 
even if no account be taken of the costs of distri- 
bution. However, if this tax payment operates as 
a type of advertising through the use of “loss lead- 
ers,” the effect of such a practice may be to actually 
increase the volume of business of 
the store by an amount equal to 
or greater than a similar expend- 
iture for other forms of advertising. 
Since the cost of advertising ex- 
penditures is, in the main, borne by 
the consumer, the cost of tax pay- 
ments by a chain organization un- 
der the conditions outlined above 
is likewise borne by consumers. To 
the extent that they are non-tobacco 
users or buy nothing but taxed to- 
bacco products from the chain store, 
or even if they purchase a portion 
of their other supplies from this 
source, some consumers will pay 
less tax than others who purchase 
not only tobacco but also spend 
most of what they pay out for the 
types of products handled by chain 
stores with such organizations. 
Thus, if a chain store group paid 
tobacco taxes amounting to $50,000 
a year to the state, over and above 
the amount of such taxes directly 
collected from consumers of taxed 
tobacco products, the burden of 
such taxation would be borne somewhat as follows: 


1. Tobacco users who purchased nothing else from 
the chain store would save at least the amount of 
the tax. 

2. Smokers and other consumers of taxed tobacco 
products, who purchased some additional commodi- 
ties from the chain organization, would be obliged 
to pay a further amount in the prices of items other 
than tobacco. 

3. Persons buying relatively large amounts of 
chain store merchandise would pay the bulk of the tax. 

Another circumstance which complicates the 
problem of the incidence of state tobacco taxes is 
the fact that some dealers evade all or a portion of 
the tax. If the tax is not paid, the consumer may 
escape any addition to the customary retail price, 
since only in exceptional cases will the dealer be bold 
enough to increase the selling price without having 
the valid excuse which the stamping of the product 
gives. However, it may be entirely possible that 
a dealer will pay taxes on a portion of his retail 
sales of tobacco products and will evade payments 
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on the remainder. As a consequence, he may be 
inclined to sell his merchandise to the consumer of 
taxed tobacco products at a price somewhat less 
than that charged by other retailers handling only 
stamped products. Yet some of this tobacco will 
be sold tax free in that the tax will be evaded, and 
will therefore bring a higher net return than that 
sold subject to the tax. The result, then, will be a 
transfer of a portion of the tax burden from taxed 
goods sold under legitimate conditions to untaxed 
goods sold illegitimately. Thus, even though the 
latter are not taxed directly, they are, in effect, bear- 
ing a portion of the tax burden. 


There are undoubtedly instances in the state tax- 
ation of tobacco products in which some portion of 
the tax is shifted backward to either the wholesaler 
or the manufacturer, or both. Thus, if a wholesale 
grocer finds it advantageous in dealing with a local 
retailer to make price concessions on tobacco prod- 
ucts as a means of obtaining additional business, or 
retaining that which has already proved profitable 
to him, the wholesaler may, in effect, allow the re- 
tailer to shift some portion of the tax back to him 
by quoting lower prices on tobacco products bought 
by the former. Likewise, the manufacturer may be 
willing, for the sake of larger wholesale orders, to 
make concessions to the wholesaler who may, in 
turn, pass them on to the retailer. In the last analysis 
such practices may lead to a sharing of the tax 
burden between even as many separate parties as 
the manufacturer, the wholesaler, the retailer, and 
the consumer. 


The problem of the incidence of state taxes on 
tobacco products may not be as simple as the fore- 
going analysis would indicate. Thus, one of the 
consequences of a state levy on cigarettes may be 
a decline in the demand for this particular com- 
modity and an increase in the demand for other 
tobacco products which bear no state tax. The net 
result of this tendency may be that profits from 
the sale of other tobacco products will be increased 
and those from the distribution of cigarettes low- 
ered. If the retailer has passed the entire burden 
of the cigarette tax on to the consumer, there is a 
possibility that additional profits from the sale of 
other lines of tobacco products will largely offset 
the losses sustained by a decline in the volume of 
cigarettes sold. Thus, the outcome will be, appar- 
ently, that the dealer will not have suffered, insofar 
as the total net returns from his business are con- 
cerned. 


The Bootlegging Problem 


In most states levying tobacco taxes, bootlegging 
presents a serious problem. If a sizeable portion 
of the tobacco consumed within the state is smug- 
gled, one consequence of this tendency is that there 
is likely to be a decline in retail prices of tobacco 
products. Such a fall in prices will mean that the 
retailer is obliged to bear some portion of the tax 
because of his inability to compete with an untaxed 
product. Thus, if the state tax is 2 cents per pack- 
age of cigarettes, and the retailer undertakes to raise 
his price by all or a considerable part of this amount, 
he may find difficulty in doing so in the face of com- 
petitors who obtain untaxed goods from wholesalers 








operating outside the influence of the taxing laws 
of the state. This condition is particularly true in 
the case of border cities and contiguous regions. 

From the foregoing discussion, it may be observed 
that the incidence of state tobacco taxes may rest 
upon either the manufacturer, the wholesaler, the 
retailer, or the consumer, including consumers not 
using or purchasing taxed tobacco products. The 
final question is whether the incidence of state to- 
bacco taxes is likely to rest on the tobacco grower. 
If this condition exists, which is not at all certain, 
the burden borne by the individual grower would 
be small, since state tobacco taxes probably amount 
in total to less than $20,000,000 a year. Further- 
more, this burden would tend to be distributed 
roughly over an annual consumption of 765,000,000 
pounds of leaf tobacco in the United States, aver- 
aging about 2% cents per pound, if the entire tax 
were borne by the grower. Since it is known that 
in most states taxing tobacco products, the bulk of 
the tax is paid by independent retailers who have 
raised their prices to meet the tax, or by chain store 
organizations which consider the tax to be in the 
nature of advertising expense, there can be little of 
the tax borne by producers of leaf tobacco. Further- 
more, state taxes on tobacco products have not, ap- 
parently, caused any decrease in the total demand 
for leaf tobacco. It is true that tobacco prices have 
fallen, but the decline is quite as likely due to the 
existence of a large export surplus of leaf tobacco, 
a general decline in commodity prices, poor grading 
and careless handling of the crop, together with an 
inadequate marketing structure and improper finan- 
cing, as to tax conditions. 


Right of Federal Court to Enjoin Tax 
Collection Upheld 


HERE a tax could “by no legal possibility 

have been assessed,” and the imposition of the 
tax was capricious and arbitrary and oppressive, a 
Federal Court may restrain its collection, despite the 
provisions of R. S. 3224 that “no suit for the purpose 
of restraining the assessment or collection of any 
tax shall be maintained in any court.” 


This is the decision of the Supreme Court in 
Miller, Collector v. Standard Nut Margarine Com- 
pany, No. 251, handed down on February 17. 


The facts upon which the Court based its reason- 
ing are as follows: The respondent manufactured 
Standard Nut Product, a compound of cocoanut oil, 
peanut oil, salt, water and coloring matter which 
was sold for use in cooking. It had begun the man- 
ufacture of this compound following advice from the 
collector that it would not be taxable under the 
Oleomargarine Act of August 2, 1886, as amended by 
the act of May 9, 1902, and following a court de- 
cision on a similar product, Nut-Z-All, rendered in 
Higgins Mfg. Co. v. Page, 297 Fed. 644, promulgated 
in T. D. 3590. Its profit on its product was three 
cents a pound. In 1928, the collector sought to col- 
lect a tax of 10 cents a pound, and the respondent 
secured an injunction against the collection in the 
District Court for the Southern District of Florida. 

(Continued on page 114) 
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The Gross Sales ‘Tax in Kentucky 


At this time, when a Federal sales tax on manufacturers is in prospect, and 
similar taxes in a number of states where not already in effect are being urged, 
this comprehensive study will be of widespread interest. 


Though primarily con- 


cerned with the Kentucky tax, it includes a general survey of taxes on sales 


OR many years prior to the World War the 
F tse of turnover or general sales taxes in any 

nation was exceptional. There was, in fact, a 
general movement away from taxation of expenses, 
particularly as measured by commodities consumed. 
But the enormous costs of war, and the popular 
demand for increased governmental activity, seem 
to have made it necessary that many countries 
abandon attempts to place their taxing systems on a 
basis of equality, such as is approached by basing 
the contribution of taxpayers on income, and forced 


them to adopt the seemingly more expedient sales 
tax. 


Although these taxes were usually adopted as 
temporary measures, they have, in almost every case, 
become such an important part of the revenue 
system that it is highly probable that they will be 
retained for many years. This is one point that 
American tax officials should consider before recom- 
mending the adoption of sales taxes. 


Tables I and II have been drawn up to furnish 
a general survey of the status of sales taxes through- 
out the world and to make possible comparisons 
between the sales tax studied here and others in use. 


With the exception of the business-profession 
tax of West Virginia,’ the old merchants and manu- 
facturers license tax of Pennsylvania,? and the mer- 
chants and manufacturers license taxes of Delaware,’ 
general sales taxes were not in use on any important 
scale within the United States prior to 1930. Con- 
necticut * has for some time used gross sales as a 
measure of taxes on unincorporated businesses in 
conjunction with its income tax laws. But the last 
two of these sales taxes are comparatively insignifi- 
cant and are by no means general. Since 1914 
Virginia has levied a peculiarly regressive tax on 
those engaging in the mercantile or manufacturing 
business, which has many aspects of a sales tax, 
although it is technically a tax on purchases.® Since 
purchases of merchants and manufacturers ordina- 
tily result in sales, this may be described as a tax 
on sales as measured by the cost rather than the 
selling price of goods. Virginia’s tax is peculiar in 
that the rate of tax upon a concern decreases with 
increased volume. 





* Bureau of Business Research, University of Kentucky. 

1 Acts of the Legislature of West Virginia, 1921, chap. 110, pp. 284- 
294 and Acts of 1925 Extraozdinary Session, chap. 1, pp. 1-2. Code of 
West Virginia, 1931, chap. 11. 

2 Laws of Pennsylvania, 1899, pp. 184-190. Pennsylvania Statutes, 
1920, secs. 14727-14802. 

3 Revised Code of Delaware, 1915, arts. 12 and 13. 27 Delaware 
Laws, chaps. 27, 28, 29 and 30; 29 Delaware Laws, chap. 11, p. 26. 

* Public Acts, 1921, Ee 393; 1923, chap. 80; 1925, chaps. 36, 114; 
1927, chap. 290. General Statutes of Connecticut, 1930, chap. 75. 

5 Tax Code of Virginia, sec. 188. 


By Wituiam A. ToLMAN * 


in the United States and other countries.—Editor. 


A temporary law went into effect in Georgia ® dur- 
ing the last quarter of 1929 which levied a tax 
modeled on the business occupation tax of West 
Virginia. The fact that each merchant may claim 
a $30,000 exemption indicates that there is an ele- 
ment of chain store, or at least “big business,” taxa- 
tion connected with the law. A similar law was 
passed in Mississippi in 1930 with a section aimed 
directly at chain stores.7 The statute contains a 
provision whereby owners of more than five retail 
stores pay double the rates of other retailers. Al- 
though these two and the Kentucky gross retail sales 
tax law ® were the only bills which became laws in 
1929 and 1930, the legislatures of several other states 
seriously considered similar bills, and it is certain 
that bills calling for sales tax laws will be intro- 
duced and secure strong support in a number of 
states during the 1932 legislative session. 


Sales Taxes in Many Forms 


A glance at Tables I * and II ® gives the impres- 
sion that there is a wide variety of sales tax laws 
now in use throughout the world and that the state 
taxes in the United States differ greatly in scope, 
rate and method. Rate classification by types of 
business enterprise and exemption of broad types 
of economic activity is, however, a universal ele- 
ment of the sales taxes levied by American states. 
An element of graduation frequently results from 
minimum exemptions, but the Kentucky law is 
unique in that rates are graduated upward as sales 
volumes of those subject to the tax increase. 


North Carolina’s so-called gross sales tax upon 
wholesale and retail merchants also contains a con- 
siderable element of progressive graduation. All 
gross sales of wholesalers and retailers in any one 
place of business are the measure of privilege or 
license taxes payable by these businesses. Two rate 
schedules are supplied, one for wholesalers and 
another for retailers, each so arranged that there is 
semi-progressive graduation upon wholesalers with 
semi-annual sales above $50,000 and retailers with 
semi-annual sales above $5,000. If their sales be 
below these amounts the flat license tax payable is 
clearly regressive.*¢ 


A considerable volume of literature is now avail- 
able as the result of research which has been made 


*Georgia Laws, 1929, pp. 103-117. 

™ General Laws of Mississippi, 1930, chap. 90, art. 1, pp. 224-238. 
8 Kentucky Acts, 1930, chap. 149, pp. 475-482, 

8aSee pages 91 and 92. 

8b See page 93. 


8¢ Public Laws of North Carolina, 1931, Chap. 427, Sec. 164, 





pp. 571-575. 
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recently in the sales tax field.® Practice and theory, 
merits and faults of many types of sales taxes are 
discussed. The object ‘of this study is to consider 
the facts made available by the first year of operation 
of the Kentucky gross retail sales tax, to point out 
some of the advantages of this method of taxing 
sales over others, and to investigate some effects 
of discriminations arising out of the tax. 


History of the Passage of the Kentucky Gross Retail 
Sales Tax Act 


A review of the methods which various legisla- 
tures have adopted in the attempt to tax chain stores 
would provide an interesting story, but such is not 
the purpose of this paper. The history of the passage 
of Kentucky’s retail gross sales tax act is, however, 
somewhat typical of legislation which has come as 
a result of anti-chain store agitation that has been 
so widely disseminated throughout the United States 
during the past few years. 

True to American tradition, a large number of 
people within the state of Kentucky believed that it 
was the duty of the legislature to check the alleged 
encroachments of “big business,” as envisaged in 
the form of chain stores, upon free competition. The 
governors’ message to the 1930 legislature contained 
a paragraph voicing the sentiment of this group. 
A powerful lobby representing organizations of indi- 
vidual merchants directly interested in hampering 
chain-store competition took it upon itself to promote 
legislative action. 


With this problem squarely before it and propa- 
ganda favoring such legislation circulating through- 
out the state, the legislature determined to act, or 
at least was afraid to refrain from acting. Conse- 
quently, a bill almost identical with the older Indiana 
chain-store tax act was introduced and received with 
favor. A few days later, however, the Indiana law 
encountered a seemingly impassable barrier result- 
ing from an unfavorable opinion concerning its 
constitutionality handed down by a statutory three- 
judge Federal court in the case of State Board of Tax 
Commissioners of Indiana v. Jackson.’° The leniency 
with which the United States Supreme Court viewed 
this law upon appeal could not have been foreseen. 
A new plan of attack was deemed expedient. The 
Kentucky tax commission, with eyes upon the pro- 
ductivity of other turnover taxes favored some form 
of tax upon sales, and, having no objections to chain- 
store taxes saw an excellent opportunity to secure 
the passage of such a law. A substitute bill was 
drawn up which was expected to meet every state and 
federal constitutional requirement as interpreted by 
court decisions, to impose a considerable tax burden 
upon chain stores, and to produce substantial rev- 
enue. Although technically a retail sales tax, the 
bill was introduced under the title “An Act to re- 

® Among recent works in English dealing with sales taxes are: 
Alzada Comstock, Taxation in the Modern State, (London: Longmans 
Green and Company, 1929); R. M. Haig, The Public Finances of Post 
War France (New Haven: Yale University Press, 1929); General Sales 
or Turnover Taxation (New York: The National Industrial Conference 


Board, 1929); Carl S. Shoup, The Sales Tax in France (New York: 
Columbia University Press, 1930). 


1038 F. (2d) 652, reversed-by United States Supreme Court, 238 
Uo. 3 az. 
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strain the unfair competition of chain stores and in 
aid of individual merchants of the commonwealth,” " 
and contained sections which place very little addi- 
tional tax burden upon the majority of individual 
merchants. As the bill seemed to meet all the re- 
quirements for burdening foreign-owned chain stores, 
against whom the anti-chain store agitation was 
aimed, it passed both houses with a large majority. 
The original title after gaining publicity for the bill 
was amended so the act would involve no semblance 
of police power.’? 


Table III 
CONDITION OF TREASURY OF KENTUCKY, 1927-19308 
(In thousands of dollars) 


Deficit Surplus Deficit 
warrants, on state highway other general 
Year> endofyear hand deficit department funds fund 
6,080 3,202 274 1,768 
6,506 3,847 348 1,972 
10,009 3,717 777 672 
11,560 3,482 2,268 784 
1930 ¢ 8,688 5,622 2,463 4 5,730 8,203 


® Report of Treasurer of State of Kentucky, January 1, 1930. 
> Year ending June 30. 

¢ January 1, 1930. 

4 Surplus. 


Outstanding Cash Total 


Reasons for Adoption of the Tax 


Great hopes were pinned upon the possibility that 
this sales tax Would prove a panacea for the financial 
ills of the state government. It is significant that, 
although the treasury has shown an increasing deficit 
for several years prior to 1930, the retail sales tax 
was the only important revenue measure passed by 
that legislature. Analysis of the fiscal situation of 
the state for a few years prior to 1930 depicts some 
similarity to other fiscs at the time of the adoption 
of sales taxes. Table III shows the rapidity with 
which expenses have recently tended to increase over 
revenues. Particularly noticeable is the deficit in 
the general fund, due largely to the inadequacy of 
revenue allocated to meet the needs of the depart- 
ments and institutions which look to this fund for 
support. 


The financial system of Kentucky is not on a true 
budgetary basis, and only those revenues specifically 
allocated to a fund by statute may be used by de- 
partments depending on that fund. Consequently, 
those surpluses which appear in other funds may 
not be used to meet the general fund deficit. Among 
other expenses paid from the general fund are those 
of the penal and charitable institutions controlled 
by the State Board of Charities and Corrections.” 
The condition of these institutions in 1930 was such 
as to make an increase of revenue for their use 
almost obligatory. Furthermore, in the event of 


1 Original title to substitute House Bill No. 111, 1930 Legislature. 

12 The title to the bill as passed reads “An Act relating to revenue 
and taxation imposing an excise or license tax on retail merchants as 
the words ‘retail merchant’ are used in this act; providing for the col- 
lection of such tax; the distribution and use F the revenue derived 
therefrom; the administration of said law, fixing fines and penalties for 
the violation of this act; declaring an emergency to exist, and repealing 
all laws in conflict with the provisions of this act.” 

18 Kroger v. Lewis, B. T. Brewer “Affidavit.” In as much as printed 
bills of complaint, affidavits and briefs which were used in the four cases 
in which issues were joined—Kroger Grocery and Baking Co. v. John B. 
Lewis et al., No. 3908 U. S. District Court, Eastern District of Ken- 
tucky; Stewart Dry Goods Co. v. John B. Lewis et al., No. 609, U. S. 
District, Court, Western District_of Kentucky; Fred Levy et al. v. John 

. Lewis et al., No. 610, U. S. District Court, Western District of Ken- 
tucky; and J. ad Penny Co. v. John B. Lewis et al., U. S. District Court, 
Western District of Kentucky, No. 611—are frequently cited, such refer- 
ences in this paper are abbreviated to Kroger v. Lewis. 
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a deficit in any fund, the practice has been for the 
treasury to issue serially-numbered, interest-bearing 
warrants which become, floating debts of the state 
payable in the order numbered. The condition of 
the treasury has frequently prevented the prompt 
redemption of these warrants at their face value.” 
Consequently close bidding for state contracts is 
often hindered, causing needlessly wasteful expendi- 
ture of state funds. 

These conditions made it obvious to the 1930 Leg- 
islature that increased revenue was necessary. In- 
come, severance and special consumption tax bills 
were introduced but none of these had sufficiently 
powerful advocates to cause it to be enacted into 
law, The many friends of chain-store taxation, how- 
ever, applied sufficient pressure to the legislators to 
insure the enactment of the gross retail sales tax act. 

Summing up the foregoing, it is apparent that the 
principal reasons for Kentucky’s adoption of the sales 
tax with its chain-store tax aspect are that (a) rev- 
enue was sorely needed to liquidate the floating debt 
of the state; (b) a means of financing improvements 
necessary for the care of the wards of the state had 
to be found; (c) this was the only tax with enough 
friends to cause it to be enacted into law; and (d) 
it was deemed the best method of burdening foreign- 
owned chain stores in the light of current court 
decisions. 


Analysis of the Act 


Analysis of the Kentucky gross retail sales tax 
act suggests that it may have many and devious 
effects. The term “retail merchants” is so defined 
that all gross retail sales made within the state by 
any organization operating or maintaining a store 
or a number of stores ultimately owned or controlled 
by one management, regardless of the number of 
units, are regarded as the sales of one merchant 
and determine the classification of that merchant 
for the purposes of taxation under the act. This 
definition is significant only because the rates are 
graduated. The amount of tax payable by the mer- 
chant is a percentage of gross sales as determined 
by the class in which his volume of sales places 
him, and is graduated upward as this volume in- 
creases. The law does not define “retail sales.” 
Rates for the various classes as specified in the law 
are shown in Table IV."® 


Table IV 


CLASSIFICATION AND RATES, KENTUCKY GROSS RETAIL 
SALES TAX LAW 





Rates, per cent of 


gross retail sales Gross sales 


-05 of the first $ 400,000 or less 

1 over 400,000 not over $500,000 
25 over 500,000 not over 600,000 
4 over 600,000 not over 700,000 
55 over 700,000 not over 800,000 
7 over 800,000 not over 900,000 
85 over 900,000 not over 1,000,000 
1.0 over 1,000,000 


Effective rates, of course, are not so steeply 
graduated, as only those sales above the lower limit 
of a class are subject to the rates scheduled for that 

14 Kroger v. Lewis, Vol. I, 121, Arch B. Davis “Affidavit.” 


3 Carroll’s Kentucky Statutes, 1930 supplement, art. 12, No. 4202, 
sec. 2 and Kentucky Acts, 1930, chap. 149, pp. 475-482. 
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class. Rates approach but never reach 1 per cent, 
and actually graduate upward in a curve resembling 
that of the logarithms of a number. Table V shows 
rates applicable to selected sales volumes, and Chart 
1 pictures the rate of progression of the tax. 


Table V 
EFFECTIVE RATES OF KENTUCKY GROSS SALES TAX* 


Effective rate Effective rate 





Gross sales of tax Gross sales of tax 
$400,000 05% $ 1,000,000 -305 

500,000 -06 1,500,000 -5367 
600,000 -0917 2,000,000 .6525 
700,000 -1357 3,000,000 -7683 
800,000 .1875 3,500,000 .8014 
900,000 -2444 8,000,000 -9131 

12,000,000 -94208 

® Adapted from Kroger v. Lewis, Henry F. Walradt, “Affidavit” 

Exhibit c, p. 8. 


Individuals actually engaged in gardening or farm- 
ing and selling in Kentucky garden or farm products 
raised by themselves are exempt from payment of 
the tax. This provision is made in a very am- 
biguous clause which has been interpreted by the 
Kentucky Court of Appeals as set forth here,” but 
it appears that there is ample room for further litiga- 
tion concerning just who may claim exemption and 
whether this exemption includes the sale of farm 
products only, or of all merchandise sold by those 
described by the clause. 


A credit allowance is provided whereby each mer- 
chant may take credit on the tax levied by this act 
for the amount of special license, excise, occupation, 
or corporation licenses paid to the state under laws 
already in force not exceeding the amount of tax 
levied by this law.** Legislative precedent and pre- 
vious court decisions !® regarding the imposition of 
two license taxes upon the same business as double 
taxation and unconstitutional in the state make this 
provision seem necessary. The method of collecting 
the tax is outlined by the act and the tax commission is 
charged with its administration.”° Self assessment 
is the usual plan. Each merchant is required to file 
annually a report with the commission verified by 
affidavit, giving the number and location of stores, 
nature of business, total gross sales during the pre- 
ceding year, and such other facts as the commission 
may require. The commission or its representative 
is authorized to examine the books and files of every 
retail merchant made taxable by the act and to ex- 
amine witnesses and records to determine the validity 
of any merchant’s report. There is a requirement 
that information gained by the commission be held 
confidential. However, the commission may in- 
stitute proceedings to ascertain the amount of tax 
due and to collect delinquent taxes with penalties.” 
Failure to file a report on time or to pay the tax 
when due subjects the taxpayer to a penalty of 20 
per cent of the tax with interest at 6 per cent.” 

(Continued on page 109) 





16 Tbid., sec. 1. 

11 Moore v. State Board of Charities and Corrections, 238 Ken- 
tucky, 243. 

18 Kentucky Acts, 1930, loc cit., sec. 

12 Cumberland Tel. and Tel. v. Hopkins, ag Ky. 850 and Craig, 
Auditor, v. Frankfort Distillery Co., 189 Ky. 

Kentucky Acts, 1930, loc. cit., secs 3, 6 a 8. 
21 Tbid., sec. 6 
2 Thid., sec. 7, 
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Are Taxes a Menace to Our 


Corporations? 


By GeorceE C. WILLIAMS * 


E Federal and state governments directly tax 
corporations (1) on their net income; (2) on 
their stock and other securities when issued; 

and, (3) by many other miscellaneous taxes. The 
state and local governments directly tax corpora- 
tions on real property owned by the corporations, 
and impose miscellaneous taxes. The Federal, state 
and local governments indirectly tax corporations 
when they tax individuals (1) on 
corporation dividends and on gains 
from the sale of corporation stocks 
and securities; (2) by transfer 
taxes on the sale or transfer of 
corporation stocks and securities; 
(3) by estate and inheritance taxes 
on corporation stocks and securi- 
ties included in estates; and (4) by 
the assessment of many other mis- 
cellaneous taxes. 

The following tabulation of cor- 
poration statistics (Table I) has 
been prepared from the 1921-1930, 
inclusive, annual “Statistics of In- 
come” compiled by the United 
States Bureau of Internal Revenue. 
This tabulation for the ten year 
period shows (1) the number of 
corporations filing returns each 
year; (2) the amount of Federal 
income taxes paid each year by cor- 
porations; (3) the amount of taxes 
for each year paid by corporations 
allowed as a deduction on their 
Federal tax returns, which is made 
up largely of state and local taxes; 
and (4) the amount of yearly net income of corpora- 
tions after deducting Federal taxes and excluding 
dividends received by corporations from other cor- 
porations. Dividends received by corporations from 
other corporations are excluded for the reason that 
they are already reflected as a portion of some other 
corporation’s net income. 

As shown in that tabulation, direct taxes paid 
by corporations amounted to twenty-eight bil- 
lion dollars during the ten years 1921-1930, inclusive. 
Indirect taxes paid by individuals to Federal, state, 
and local governments on approximately forty bil- 
lion dollars of corporation dividends and on gains of 
several billion dollars on the sale of corporation 
stocks and securities during this ten year period can 
be conservatively estimated at seven billion dollars. 
The total direct and indirect taxes paid to Federal, 
state, and local governments during this ten year 
period amounted to at least thirty-five billion dollars. 
During these same ten years the net income avail- 
able to stockholders was $48,279,317,878. It will be 
noted that the Federal, state and local governments 


* Public Accountant, New York City. Member: American Society 
of Certified Public Accountants. 
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received as taxes out of corporation earnings an 
amount almost equal to the amount of net income 
available to stockholders. During this same ten year 
period stockholders received cash dividends of ap- 
proximately forty billion dollars as compared with 
the thirty-five billion dollars paid as taxes, which 
indicates that by taxation Federal, state and local 
governments received almost as much out of cor- 
poration profits as did the stock- 
holders during this ten year period. 

However, if state and local taxes, 
which increased from $1,472,601,824 
during the year 1921 to in excess of 
two billion dollars in 1930, or an in- 
crease of approximately fifty per 
cent in ten years, continue to in- 
crease as rapidly in the next ten 
years, it will not be long before the 
various governments will take all 
corporation earnings as taxes and 
in effect we will have government 
ownership of our corporations. 

During depression years, such as 
1921, 1930 and 1931, the Federal, 
state, and local governments ac- 
tually do take from our corporations 
all or nearly all their net earnings 
as a result of collecting several bil- 
lions of dollars as taxes which re- 
sult in corporation net deficits, 
leaving nothing for the stockholders. 

During the year 1930 all our cor- 
porations had earnings of only 
$803,829,657 available to stockhold- 
ers, yet during 1930 the Federal, 
state, and local governments received as direct taxes 
approximately $2,618,000,000. During 1931 it can 
be conservatively estimated, based on the published 
nine months’ earnings statements of our larger cor- 
porations, that all the corporations in the United 
States will have a net deficit, leaving nothing avail- 
able for stockholders. Even though nothing will 
be left for stockholders out of 1931 earnings, the 
Federal, state, and local governments are increasing 
1931 corporation taxes, expecting to collect even 
more than the $2,618,000,000 collected from corpora- 
tions in 1930. 

The capital invested by stockholders in our cor- 
porations is considerably in ‘excess of one hundred 
billion dollars, upon which in 1930 they average 
less than one per cent on their capital stock invest- 
ment, and in 1931 have available nothing but a defi- 
cit. Even during the ten year period 1921-1930, 
inclusive, the average yearly net income of all cor- 
porations available to stockholders was only 
$4,827,931,788, or considerably less than five per 
cent on their investment. Any Federal, state, and 
local plan of taxing corporations should seriously 
consider these facts. 
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as taxes. 


Table I 


IN FEDERAL TAX RETURNS 





Direct Taxes 


Total 
$ 2,174,177,256 
2,301,393,637 
2,572,142,682 
2,551,155,463 
2,900,331,206 
3,107,856,447 
3,144,759,724 
3,387,073,957 
3,415,848,079 
2,618,246,431 


Number of Federal Income Taxes 

Year Corporations Taxes State & Local 
1921 356,000 $ 701,575,432 $ 1,472,601,824 
1922 383,000 783,776,268 1,517,617,369 
1923 398,000 937,106,798 1,635,035,884 
1924 417,000 881,549,546 1,669,605,917 
1925 430,000 1,170,331,206 *1,730,000,000 
1926 455,000 1,229,797 ,243 1,878,059,204 
1927 475,000 1,130,674,128 2,014,085,596 
1928 496,000 1,184,142,142 2,202,931,815 
1929 509,000 1,193,435,832 2,222,412,247 
1930 498,000 618,246,431 *2,000,000,000 

Totals 4,417,000 $9,830,635,026 $18,342,349,856 

Average 441,700 $ 983,063,503 $ 1,834,234,986 





$581,810,788. Transportation and 


TAXES AND NET INCOME, AFTER ALL TAXES, OF CORPORATIONS REPORTING Public Utility corporations, number- 
NET INCOME AND THOSE REPORTING NO NET INCOME 


ing 22,551, which industrial group 
reported the largest 1930 net income 
amounting to $680,991,775, paid as 


ey RR taxes the amount of $723,742,747 to 
$ (54,958,126) Federal, state, and local govern- 
a 5p0's79 see ments. An analysis of statistics re- 
serene. lating to corporations engaged in 
6,774,487,766 Agriculture and Related Industries, 
eee ast ons Mining and Quarrying, and in the 
8,083,019, 168 Real Estate business, which groups 
**303,829,657 a Sa 
$48.279.317 878 report the largest deficits, indicates 
$ 4,827,931,788 that their deficits would be largely if 





Note: A very small amount of miscellaneous Federal Taxes paid by corporations are 
included under state and local taxes. 


* Estimated on basis of similar taxes paid in prior years. 


** Explanation of this figure will be found on Table II, herein. 


According to 1930 Statistics of Income, we find that 
356,480 corporations out of a total number of 498,110 
corporations, when classified according to industrial 
groups, suffered a net deficit of $1,048,360,945, yet 
were required to pay $1,104,907,014 as taxes. If 
these corporations had not been required to pay the 
amount of $1,104,907,014 as taxes their deficit would 
have been eliminated and a net income of $56,547,069 
shown instead. 


In the Mining and Quarrying in- 






























































































































































































































































dustrial group all the corporations in this group, 
numbering 17,034, suffered during 1930 a net deficit 
of $36,969,188, yet were required to pay $103,111,512 
Engaged in Trade were 129,018 corpora- 
tions that suffered during 1930 a deficit of $129,226,521 
yet were required to pay $244,887,732. Engaged in 
Banking, Insurance, Real Estate and Holding Com- 
panies, Stock and Bond Brokers, etc. corporations 
numbering 148,548 during 1930 suffered a deficit. of. 
$373,677,551, yet were required to pay taxes. of 


not entirely eliminated if they did 
not carry such a heavy Federal, state, 
and local tax burden. These and 
other relevant tax statistics are 
shown in Table II. 

_ About ninety per cent of the Federal corporation 
income taxes are paid by less than five per cent of 
all our corporations. During the years 1926-1931, 
inclusive, less than 20,000 corporation tax returns 
each year indicated Federal income tax payments 
of approximately 90 per cent of the total Federal 
corporation income tax payments. 

As shown by Table III, four per cent of the 
corporation returns filed during the year 1929 carried 
92 per cent of the corporation Federal income 
tax burden. Twelve per cent of the corporation re- 
turns filed paid 99 per cent of the 1929 corporation 
Federal income tax burden. Eighty-eight per cent 
of the corporation returns filed indicated Federal 
income tax payments of approximately one per cent 
or a total income tax payment of only $14,204,923. 
The cost of collecting this tax of $14,204,923 almost 
equaled the tax collected. During the year 1930 an 
even smaller number of corporations paid any Fed- 


Table II 








Total No. of 
Industrial Groups Corporations 

Agriculture & Related Industries........ 10,383 . 
eB eee 17,034 
poe eo Be : 

Food Products, Beverages and 

ID rd. ds ee bidca sic 2 Ulce soo oe 14,636 

Textile, Textile Products .......... 13,985 

Leather, Leather Products ......... 2,348 

Rubber & Related Products......... 585 

Lumber & Wood Products......... 7,271 

Paper, Pulp & Products............ 2,026 

Printing & Publishing ............. 11,284 

Chemical & Allied Substances...... 6,926 

Stone, Clay, Glass Products........ 4,583 

Metal & Metal Products............ 19,998 

All other Mfg. Groups............. 7,338 
EP a ern ere 19,385 
Transportation & other Public Utilities. . 22,551 
Papa es OG ee Re aE ee 129,018 
Service—Amusements, Hotels, 

ee Oe eae eee 40,241 
Finance—Banking, Insurance, Real Es- 

tate, Holding Companies, Stock & 

ee ee ear ees 148,548 
Nature of Business not given......... ; 19,970 

I, edocs ott) Pi gc in Gas ati enti 498,110 





De NE 3 occa emuee soy ee 


Net Income 


after direct taxes. . 


Federal 
Income 

$ 3,951,548 
20,111,512 


56,186,726 
10,633,022 
4,338,849 
1,285,166 
3,572,972 
8,315,516 
18,795,233 
52,033,118 
9,962,531 
93,345,299 
11,240,570 
14,391,065 
123,742,747 
59,887,732 


18,567,182 


107,810,788 
74,855 


$618,246,431 













Direct Taxes 


Taxes 
State & Local Total Net Income Deficit 
$ 25,000,000 $ 28,951,548 44,549,911 
83,000,000 103,111,512 $ 36,969,188 
80,000,000 136,186,726 $ 311,928,508 
49,000,000 59,633,022 255,477,225 
8,000,000 12,338,849 27,456,092 
8,000,000 9,285,166 30,087,572 
34,000,000 37,572,972 110,654,591 
19,000,000 27,315,516 31,378,601 
20,000,000 38,795,233 99,212,659 
121,000,000 173,033,118 276,625,541 
15,000,000 24,962,531 27,266,926 
179,000,000 272,345,299 367,025,033 
15,000,000 26,240,570 31,041,851 
14,000,000 28,391,065 49,660.638 
600,000,000 723,742,747 680,991,775 
185,000,000 244,887,732 129,226,521 
70,000,000 88,567,182 8,100,921 
474,000,000 581,810,788 373,677,551 
1,000,000 1,074,855 9,220,443 
*$2,000,000,000 $2,618,246,431 $1,852,190,602 $1,048,360,945 


1,048,360,945 
$ 803,829,657** 


Note: * The State and Local taxes of $2,000,000,000 for 1930 are estimated on the statistics contained 
in Table I for the ten year pefiod and are distributed to the various Industrial Groups based upon state and 
local taxes reported on 1929 Federal tax returns. 

** This figure of $803,829,657 has not been reduced by indirect taxes paid by individuals on 
$4,089,625,612 corporation diyidends paid during 1930 and other indirect taxes, however, it is believed that 
it excludes tax exempt interest which offset each other making the figure of $803,329,657 a reasonable 


reflection of 1930 conditions. 
Source of above statistics: 


“Statistics of Income, 1930.” 
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March, 1932 
Table III 
Per Cent of Number of Federal Per Cent of 
Total Reporting Corporations Income Taxes Total Tax 
240,006 $ none 
69,456 8,258 
41,292 12,051 
37,675 27,871 
31,253 2,539,992 
29,627 11,616,751 
88. 449,309 $ 14,204,923 1.19 
8. 40,861 82,280,063 6.89 
4. 19,266 1,096,950,846 91.92 
100 509,436 $1,193,435,832 100.00 
Source: “Statistics of Income, 1929.” 


eral income taxes, and for 1931 the number of cor- 
poration returns that pay taxes will be still less than 
for 1930. In considering any new Federal corpora- 
tion income tax laws, it should be remembered 
that 99 per cent of the Federal income tax bur- 
den is carried by less than twelve per cent of the 
corporations filing returns. It should also be remem- 
bered that when a corporation reports a taxable net 
income it does not follow that the corporation is 
operating profitably for its stockholders; for exam- 
ple, a corporation may have a capital investment of 
one hundred million dollars and report a taxable 
net income of $100,000, or less than one per cent 
return on its investment. Yet this corporation must 
pay twelve per cent of this one per cent return as 
Federal income taxes. 

The Federal public debt at the end of the war was 
approximately twenty-six billion dollars. It is now 
approximately nineteen billion dollars and is rapidly 
increasing. A large portion of this debt reduction 
irom twenty-six to nineteen billion dollars is the re- 
sult of the sale of assets on hand at the end of the 
war. It now is evident that all the debt reduction, 
other than from the sale of assets, since the end of 
the war will be cancelled by deficits and expenditures 
during the years 1930 to 1933, inclusive. According 
to census figures, made public December 21, 1931 by 
the Department of Commerce, in the 15-year period, 
1915-1930, the net debt of the states increased from 
$532,713,000 to $2,444,354,000, or 358.9 per cent. The 
debts of counties, cities, and other local governments 
have increased at an even greater rapidity since 1915. 
The burden of liquidating these debts increases with 
the increasing of the purchasing power of the dollar. 
If Federal, state and local government indebtedness 
is not decreased, we can not hope for relief from the 
present destructive tax burden. 


During the year 1930 individuals paid income and 
surtaxes of $473,689,563: Approximately $200,000,000 
of this amount was collected as surtaxes on corpora- 
tion dividends received by individuals. During 1931 
many corporations greatly reduced their dividend 
payments, which will materially reduce the 1931 in- 
dividual net incomes. If the Federal, state and local 
governments continue to take most of our corpora- 
tions’ earnings as taxes, the Federal surtaxes on 
corporation dividends received by individuals will 
continue to decline. Thus it can be seen that the en- 
tire Federal source of income taxes is dependent on 
the profitable operation of our corporations. 
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If corporation tax rates are increased, many cor- 
porations will be forced to dissolve because they will 
not be able to compete on an equal basis with indi- 
vidual and partnership competitors. The 1930 maxi- 
mum normal tax rate on individuals is only five per 
cent, whereas the corporation tax is twelve per 
cent, or more than double the normal tax of an unin- 
corporated business. A stockholder after the cor- 
poration has paid a normal tax of twelve per cent 
must pay surtaxes on the corporation dividends. An 
individual in business pays only a five per cent nor- 
mal tax and surtaxes. To now increase corporation 
taxes would only increase this existing unfair dis- 
crimination between an incorporated and an unin- 
corporated business. If the five per cent normal tax 
on individuals is not increased, the normal tax rate 
of corporations should be lowered. 

Congress is preparing new tax legislation af- 
fecting corporations, and the New York State and 
other state legislatures are also preparing new cor- 
poration tax laws. The serious evil is that neither 
Congress nor the various state legislatures know 
definitely at this time what sources of taxation each 
will tax. New York State is expecting to increase 
corporation income taxes and to increase its tax on 
stock transfers, etc., while the Congress may be plan- 
ning to also increase the taxes on the same sources. 
The various governments in their present frenzied 
efforts to raise taxes will encroach on what has been 
an exclusive Federal or an exclusive state source of 
taxation, as for example, the Federal Government 
previously has not taxed gasoline which it may now 
attempt to tax. Unless some understanding is 
reached between Federal, state and local govern- 
ments, some sources of taxation will be carrying an 
unfair portion of the total tax burden. 


The Federal, state and local governments should 


work together in making an united effort to reduce 
taxes and to reach an agreement as to what each 


_ may tax, so that duplicate unbearable burdens will 


not be placed on certain sources of taxation. 


Court Decisions 


Affiliated Corporations.—A ffiliation for 1923 is denied for 
two corporations where the owners of the entire capital 
stock of one corporation owned 58.93 per cent of the vot- 
ing stock of the other, an agreement entered into in 
February 28, 1923, whereby the holders of all the stock of one 
company, and the holders of 80 per cent of the voting 
stock of the other, agreed to exchange their stock for 
stock in a new corporation to be formed, being held to 
have had no effect as to creating an affiliated status. 
Although practically all the stock had been deposited with 
the depository, the new corporation was not formed until 
the following year. Therefore, there was not the “legally 
enforceable control” in the same interests required by the 
statute as interpreted by Handy and Harman v. Burnet de- 
cided by the Supreme Court on Nov. 23, 1931. United 
States Circuit Court of Appeals, Third Circuit, in Account- 
ing and Tabulating Corporation v. Commissioner. No. 4627, 
Decision of Board of Tax Appeals, 21 BTA 951, affirmed. 


Bad Debts.—Bad debt deduction is denied for 1921 in 
the amount of $37,000 advanced by the taxpayer in 1919 to 
his son-in-law, Prince Hohenlohe of Austria, worthlessness 
not being established in that year when the taxpayer made 
no effort to enforce payment of the debt which could ap- 
parently have been satisfied in large part by subjecting 


(Continued on page 103) 









































































































































































































































































































































government costs, and the 
maladjustments in the state 
and local revenue system, 
whereby a crushing burden 
has been laid upon certain 
classes of taxpayers, alike 
demand that prompt action 
be taken to correct a condi- 
tion which is rapidly be- 
coming intolerable.” 

One of the first steps 
in the direction of taking 
prompt action to correct the 
situation mentioned above 
is to supply those citizens of 
the state who are best fitted 
for the task of leadership 
with essential information 
and scientific opinion in the 
field of public finance. The 
holding of institutes on this 
and related subjects is one 
of the best means of achiev- 
ing this purpose. 

At the request of the 
New Jersey League of 
Women Voters, an Institute 
on Taxation will be held on 
the campus of Rutgers Uni- 
versity, New Brunswick, 
New Jersey, March 28th, 
29th and 30th, under the 
direction of the University 
Extension Division and 
the Bureau of Economic 
and Business Research. 

Speakers of state and 
national prominence have 
been invited. The follow- 
ing have already consented 
to participate: Dr. Robert 
Murray Haig, McVicker 
Professor of Economics at 
Columbia University, Di- 
rector of Research of the 
New York State Tax Com- 
mission, and author of 
many books and articles on 


public finance; Mr. Clinton Bardo, President of the 
New Jersey Taxpayers Association and of the New 
York Shipbuilding Company; Professor Robert 
Thompson of Rutgers University; Dr. Eugene 





* Bureau of Economic and Business Research, Rutgers University; 
Member of The Tax Research Foundation. 


N REPORT number six on the revenue system, the 
Commission to investigate County and Municipal 
Taxation and Expenditures of the State of New 
Jersey tells us that “The problem of tax relief and 
equalization in New Jersey has long been recognized 
as one of paramount importance. The steady rise of 








Tax Institute at Rutgers University 


By HERMAN CRYSTAL * 









Program 


First Session: Monday, March 28th: 2:00 P. M. 
Topic: “THE WHY OF TAXATION” 
Speakers: (1) “POLITICAL BACKGROUND” 
(2) ‘EXPANSION OF PUBLIC FUNC- 


TIONS” 

(3) “GRANTS IN AID” 

(4) “DISTINCTIVE FEATURES OF 
AMERICAN TAXATION” 


Second Session: Dinner Meeting, Monday, 
March 28th: 6:30 P. M. 
Topic: “THE NEW JERSEY HOME AND THE TAX 





Speakers: (1) “THE HOME AND THE FINAN- 
CIAL NEEDS OF THE NATION, 


STATE AND COMMUNITY” 


(2) “DIRECT BURDENS ON THE 


HOME” 


(3) “INDIRECT BURDENS ON THE 


HOME” 


Third Session: Tuesday, March 29th: 10:00 A. M. 

Topic: “HOW NEW JERSEY MANAGES ITS PUBLIC 
EXPENDITURES” 

Speakers: (1) “CoUNTY AND MUNICIPAL EX- 


PENDITURES” 


(2) “EXPENDITURES BY THE STATE” 

Fourth Session: Tuesday, March 29th: 2:00 P. M. 

“HOW DOES NEW JERSEY RAISE ITS 
REVENUE?” 

Speakers: (1) “STATE AND LOCAL TAXES” 


(2) “TAX ADMINISTRATION” 


Round Tables: Start 3:00 P. M. 
Round Table 1: “TAXES ON PROPERTY” 
Round Table 2: “TAX ON BUSINESS” 
Round Table 3: “INHERITANCE TAXATION” 
Round Table 4: “GASOLINE TAXES AND 


MOTOR VEHICLE LICENSE 
FEES” 


Fifth Session: Tuesday, March 29th: 6:30 P. M. 
Social Evening 


Sixth Session: Wednesday, March 30th: 10:00 


Topic: “PROPOSALS FOR CHANGE IN NEW JERSEY 
TAXATION” 
Speakers: (1) “RECOMMENDATIONS OF THE 
COMMISSION FOR THE IN- 
VESTIGATION OF COUNTY AND 
MUNICIPAL TAXATION AND 


EXPENDITURES” 


(2) “PROPOSED CHANGES IN PROP- 


ERTY TAXATION” 
(3) “PROPOSED NEW TAXES” 





Greider, Professor of Economics at Rutgers Univer- 
sity and Vice-President of The Tax Research Founda- 
tion; Mrs. A. J. Steelman, Regional Director of the 
National League of Women Voters and Second Vice 
President of the New Jersey League of Women Vot- 
ers; and Mr. J. Kingsley Powell, President of the 


New Jersey State Real Es- 
tate Board. Others who 
have already signified their 
interest in the Institute are: 
Governor A. Harry Moore 
of New Jersey; Dr. Harley 
L. Lutz, Professor of Eco- 
nomics at Princeton Uni- 
versity, Director of Re- 
search of the Commission 
for the Investigation of 
County and Municipal 
Taxation and Expenditures 
of the State of New Jersey 
and author of many books 
and articles on_ public 
finance; J. H. Thayer 
Martin, Chairman of the 
Commission for the In- 
vestigation of County and 
Municipal Taxation and 
Expenditures of the State 
of New Jersey and Tax 
Commissioner of New Jer- 
sey; A. R. Everson, Execu- 
tive Secretary of the New 
Jersey Taxpayers Associa- 
tion. 

The Committee, in work- 
ing out the program, felt 
that while the New Jersey 
situation should be stressed, 
yet the broad relationships 
of public finance to social 
and economic life should 
not be overlooked. Hence, 
the two sessions on the first 
day are to be devoted to a 
consideration of “The Why 
of Taxation” and “The 
New Jersey Home and the 
Tax Burden.” Beginning 
with the session on the sec- 
ond day, the New Jersey 
situation will occupy the 
center of attention. The 
broad topics of discussion 
will include: “How New 


Jersey Manages Its Public Expenditures”; “How 
Does New Jersey Raise Its Revenues?” ; “Proposals 
for Changes in New Jersey Taxation.” 

An open invitation is extended to all persons inter- 
ested in taxation to attend these sessions and to par- 
ticipate in the discussions. 
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A GENERAL manufacturers’ sales tax, a gift tax, higher 
rates on estates and corporation incomes, increases in 
the imposts on individual incomes coupled with new sur- 
taxes and reductions in credits, and important administra- 
tive changes form the principal features of the 1932 
Revenue Bill (H. R. 10236), introduced in the House by the 
Ways and Means Committee on March 7. The new measure 
is designed to yield $1,096,000,000 in additional revenue for 
the fiscal year 1933. This amount, together with expected 
savings in current appropriations and minor increases in 
postal rates, is estimated to be sufficient to balance the 
Federal budget for the next fiscal year. 

The general manufacturers’ tax, calculated to raise 
$595,000,000 annually, is a radical departure from the 
previous tax laws. It is purely an emergency measure, as 
is indicated by the provision that it is not to apply after 
June 30, 1934. Its 2% per cent rate applies to all manu- 
factures other than a few specifically exempt articles, enu- 
merated in the accompanying summary of tax changes. 


In addition to any other tax or duty, imported articles 
are subject to a tax of 21%4 per cent ad valorem, unless 
the consignee is a licensed manufacturer and the article 
is an article for further manufacture, or is imported by a 





state or political subdivision thereof for use solely in the 
exercise of a governmental function, or unless the article is 
specifically exempted. 


Administration of the tax will be facilitated by licensing 
all manufactures subject to the tax. All manufacturers, 
except those whose sales do not total $20,000 annually, or 
who file with the Commissioner, under oath, a statement 
that during the coming year the total sales will not reach 
$20,000, are required to take out a license, the fee for 
which is fixed at $2. Dealers in and importers of articles 
to be used in further manufacturing processes shall be 
bonded for not less than $2,000 or more than $15,000, or, 
in lieu of a bond, may pay a $100 license fee. 

The tax will not be levied when a licensed manufac- 
turer sells to another licensed manufacturer, but applies 
when the last licensee sells to the unlicensed purchaser. 
Returns are to be made monthly, and payments for a given 
month may be made during the succeeding month. Where 
contracts for future delivery have been entered into prior 
to March 1, 1932, the tax will be levied against the pur- 
chaser. The tax will go into effect 30 days after the enact- 
ment of the revenue bill. 


Summary of Proposed Tax Revision 


Manufacturers’ Sales Tax 


RateE.—Tax on sales at rate of 2% per cent. Effective 
30 days after measure becomes law. 


CoMMopiTiIegs ExrEmMptTrep.—Domestic farm products; 
fertilizer and ingredients; seeds; bran; tea; coffee; fish; 
poultry; bacon and ham; butter and its substitutes; 
cheese; milk and cream in all forms; eggs; bread; flour 
and meal; sugar for table use; water not enclosed in 
containers; tobaccos already taxed; newspapers; maga- 
zines; books, pamphlets, raised print and music for the 
blind; textbooks used for educational purposes, and all 
articles used for religious devotion. 


MANUFACTURERS EXEMPTED.—Those doing a business 
of less than $20,000 a year. 


Articles Taxed at Special Rates 


BEVERAGE Propucts.—Brewer’s wort, liquid malt, and 
malt syrups and extracts, containing less than 15 per 
cent of solids by weight, 5 cents a gallon—if contain- 
ing 15 per cent or more of solids, 35 cents a gallon; 
grape syrup, grape concentrate and evaporated grape 
juice, containing over 35 per cent of sugars by weight, 
40 per cent of sale price. 

LusricaTInGc O1s.—Grades designated by viscosity 
numbers 20 to 70, inclusive, 4 cents a gallon. 

IMpoRTED PETROLEUM Propucts.—Crude oil, fuel and 
gas oil, and gasoline imported into the United States, 
1 cent a gallon. 

ADMINISTRATIVE SySTEM.—License fee of $2 on 140,000 
(estimated) manufacturers. 


Income Tax 


INDIVIDUALS—RatTeEs.—Normal tax rates: 2, 4 and 6 
per cent, instead of 1%, 3 and 5 per cent. Surtax rates: 
1 to a maximum of 40 per cent on incomes of $100,000 
and over, instead of 1 to 20 per cent. 
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Exemprtions.—$1,000 for a single person and $2,500 
for a married person or head of a family, instead of 
$2,500 and $3,500, respectively. 

EARNED INCOME.—Maximum allowance reduced from 
$30,000 to $12,000. Credit reduced to a credit against 
net income of 12% per cent of the earned net income. 

CorPoRATION TAX Rate.—13 per cent, instead of 12; 
credit of $2,000 allowed to corporations with incomes 
of $10,000 or less, instead of $3,000 to corporations with 
incomes of $25,000 or less. 

No income tax changes will apply to incomes re- 
ceived in the calendar year 1931. 


Estate Tax 


Rates.—Increase of 100 per cent to a maximum of 
40 per cent. 

Provision made to take care of shrinkage in estates 
during period from Sept. 1, 1928, to Jan. 1, 1932, by 
allowing tax to be based upon values eighteen months 
after date of decedent’s death. 


Gift Tax 


Rates.—Rates graduated to a maximum of 30 per 
cent on gifts of $10,000,000 or more. 


Miscellaneous Taxes 


ADMISSIONS.—Tax of 1 cent for each 10 cents or 
fraction thereof on admissions of 25 cents and up. Tax 
now only on admissions of $3 and more. 

CoMMUNICATIONS.—Telephone, telegraph, radio and 
cable messages taxed 5 cents for charges between 31 
cents and 49 cents; 10 cents for charges of 50 cents 
and up. Leased newspaper wires exempt. 

Stock TRANSFERS.—Tax increased from 2 cents to 4 
cents a share. 
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Wide administrative powers are given the Bureau of 
Internal Revenue to frame rules and regulations govern- 
ing the assessment of the tax. The Commissioner is au- 
thorized to enter into an agreement with a person relating 
to the liability of such person in respect to the tax (in- 
cluding the basis or method upon which such liability shall 
be determined), and this agreement, if approved by the 
Secretary or the Undersecretary of the Treasury, shall be 
final. By granting this power to the Commissioner, the 
Committee plans to prevent a shifting of prices during the 
year to avoid the tax. 


If a manufacturer, producer, or importer customarily 
sells articles coming under the tax at both wholesale and 
retail, the bill provides that the tax shall be computed on 
= price for which like articles are sold by him at whole- 
sale. 


The term “article,” as defined, includes commodities of 
every description, including gas and electricity, and com- 
modities used for power, light, and heat. The term “manu- 
facturer” includes printer, publisher, lithographer, engraver, 
photographer, and producer of motion-picture films.. “Man- 
ufacture or produce” is defined to include “fabricate, cure, 
tan, dye, bleach, blend, can, mix, spin, weave, refine, and 
process or manipulate ‘in any manner.” 


Income Tax 


The proposed income tax rates, which are outlined in 
the summary of tax changes, practically restore the rates 
which were in effect under the Revenue Act of 1924. The 
new rates on individuals are estimated to result in an in- 
crease in revenue of $112,000,000, and $21,000,000 in in- 
creased collections is expected from the increase in the 
corporation tax rate from 12 per cent to 13 per cent. 

Earned-income credits to individuals apply only on 
earned income up to $12,000, instead of $30,000, and the 
credit, the bill provides, shall be, not 25 per cent of the 
tax on earned net income, but a credit against net income 
of 12% per cent of the earned net income for the purpose 
of the normal tax, but not for the surtax. In no case, 
however, shall the earned-income credit exceed 12% per 
cent of the net income. 


Personal exemptions are reduced to $2,500 for a married 
man without dependents, and to $1,000 for an unmarried 
man. Heavy surtaxes are contemplated by the Committee’s 
Bill, and range from 1 per cent of the excess over $10,000 
to 40 per cent of the excess over $100,000. The tax jumps 
1 per cent for each $2,000 increase in income up to $80,000 
where the brackets each cover $5,000. 


Determination of Gain or Loss 


In Section 111 (a), instead of using “the basis provided 
in Section 113,” as was done in the 1928 Act, the new act 
employs the words “adjusted basis provided in Section 113 
(b).” This change is evidently a result of the situation 
created by the decision in Burlington Gazette Co., 21 BTA 
156, in which the Board held that where the basis employed 
was to be the same as that of a predecessor owner, this 
meant the “basis” of the predecessor owner without adjust- 
ment for depreciation, etc. “The adjustment of basis” in 
Section 111 (b), 1928 Act, is put in as Section 113 (b), 1932 
Act. 


Credits and Deductions 


Section 25 is amended similarly to Section 23 (p), with 
the result that dividends received by an individual from 
domestic corporations exempt from tax under Section _103 
are included in the income subject to normal tax. This 
taxes an individual for both normal tax and surtax upon 
dividends of building and loan associations and preferred 
dividends from farmers’ cooperatives, etc. 


The exclusion of $300 dividends or interest from domestic 
building and loan associations in the 1928 Act is dropped. 


The deduction allowed corporations for dividends “from 
a domestic corporation” is limited by the phrase “which is 
subject to taxation under this title.” Thus dividends, re- 
ceived from domestic corporations exempt from tax under 
Section 103, which were deductible under the 1928 Act, are 
no longer deductible. This- includes in the income of cor- 
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poration recipients dividends from building and loan asso- 
ciations, and dividends from preferred stock’ of farmers’ 
cooperatives and similar companies. 


An amendment of Section 131 of the 1928 Act requires 
a taxpayer who wishes to take advantage of the foreign 
credit provision to signify that fact in his return, and the 
amount of credit for a tax paid to any one country is 
limited to an amount which shall not exceed the same 
proportion of the tax against which such credit is taken, 
which the taxpayer’s net income from sources within such 
country bears to his entire net income for the same tax- 
able year. The total amount of credit which may be taken 
for foreign tax payments is correspondingly limited. 


Capital Net Gains and Losses 


Section 101 of the 1928 Act remains practically the same, 
except that the taxpayer, in determining the period he has 
held stock or security for purposes of this section, is al- 
lowed to include in that period the time during which he 
held similar stock or security, the “wash” sale of which 
resulted in a nondeductible loss under Section 118. For 
example, if a taxpayer bought stock January 2, 1929, sold 
the stock at a loss on January 15, 1930, and within 30 days 
bought similar stock, which he later sold on January 3, 
1932, he can compute his gain or loss sustained under the 
capital gains or losses provisions. 


Limitation on Security Losses 


The important change in Section 23 of the 1928 Act deals 
with losses derived from the sale or exchange of securities. 
The proposed bill provides that losses derived from stock 
or bond transactions may be deducted only from gains de- 
rived from similar transactions, and by a cross-referencing 
of sales of capital assets and sales of securities that are 
not capital assets, it provides that the losses can be de- 
ducted only to the extent of the gains. 


Net Loss Deductions 


Section 117 (b) of the 1928 Act has been changed to permit 
the taking of net losses of a given year only for the year 
immediately following. Consequently, the net loss can not 
be deducted from net gain of the second year following 
the year in which the loss was incurred. ~ 


Reorganization Provisions 


In Section 112, subsection (k) is added, which provides 
that a foreign corporation may not be considered in a 
reorganization unless prior to the exchange it is established 
to the satisfaction of the Commissioner that the plan has 
not as one of its principal purposes, the avoidance of 
Federal income taxes. This is evidently intended to stop 
resort to what is sometimes referred to as the Newfound- 
land corporation Teorganization. The new measure also 
enacts a penalty, in the nature of an excise tax, of 25 per 
cent of the excess of the value of stock or securities over 
its basis in the hands of the transferor, where stock is 
transferred as paid-in surplus by a citizen of the United 
States or by a domestic corporation to a foreign corporation 
or to a foreign trust, unless it is established to the satis- 
faction of the Commissioner that the transfer is not made 
in avoidance of taxes. 


Section 113 (a) (7) is amended to reduce the continuity 
of interest from 80 to 50 per cent. It apparently represents 
an effort retroactively to close the door to taxpayers who 
have under the prior Acts increased the basis of assets by 
means of so-called 79 per cent reorganizations. 


To Section 113 (a) (8) there is added a subparagraph 
(b), which provides that as to property paid into a corpo- 
ration as paid-in surplus, the basis to the corporation shall 
be the same as to the transferor. This is evidently intended 
to offset the effect of the decision of the Board in Rosen- 
bloom Finance Corporation, 24 BTA 763. 


Section 113 (b) (1) D reduces the basis of stock for all 
prior tax-free distributions as well as for those distributions 
which operate as a reduction of basis under the prior law. 
Apparently, this provision was made to obviate the effect 
of the decision of the Board in L. D. Newman, 9 BTA 158. 








Mar 


Th 
to co 
pany 
panie 


Re 
temb 
shrur 
for i 
the v 
eight 
be th 
unde 
eight 
of th 
withe 
estat 
of vz 
value 
owne 





as 
l- 
1€ 
th 
or 
Id 
ys 


, 
he 


ils 
eS, 
ck 
le- 
ng 
ire 
le- 


nit 
par 
10t 
ing 


des 
1a 
ned 
has 

of 
top 
nd- 
Iso 
per 
ver 
c 1S 
ited 
ion 
tis- 
ade 


nity 
ents 
who 
; by 


‘aph 
rpo- 
hall 
ided 
sen- 


r all 
ions 
law. 
ffect 

158. 


March, 1932 


Consolidated Returns 


The only change made by the new revenue bill relative 
to consolidated returns provides that a life insurance com- 
pany cannot file consolidated returns with insurance com- 
panies other than life companies. 


Federal Estate Tax 


Relief for estates the owners of which died between Sep- 
tember 1, 1928, and January 1, 1932, and which have 
shrunk in large amounts with the fall of values is provided 
for in the Bill. Executors may, at their option, compute 
the value of the net estate, based upon values as of a date 
eighteen months after the decedent’s death. The tax will 
be that proportion of the tax which would have been paid 
under the 1926 Act which the net value of the estate 
eighteen months after decedent’s death bears to the value 
of the estate at the time of death. Refunds will be allowed, 
without interest, to taxpayers who have already paid the 
estate tax. Where estates have been distributed, the basis 
of value is the value at the date of distribution, not the 
value at a date eighteen months after the death of the 
owner of the estate. 


An additional supertax on estates, doubling the present 
estate tax rates, is included in the Committee’s measure. 
The 80 per cent credit allowed the taxpayer for taxes paid 
the states will not apply to the supertax, and the entire 
revenue from the increased rates will come to the Govern- 
ment, while the taxpayer is really getting only a 40 per cent 
credit on the taxes paid to the states. 


Gift Tax 


Supporting the estate tax is a gift tax, with a maximum 
rate of 30 per cent for the excess over $10,000,000. The 
Committee made the gift tax rate lower than the estate 
tax rate to encourage the distribution of big fortunes be- 
fore the death of the owner. 


The tax upon gifts is made cumulative from the effective 
date of the Act, so that in the second, third, etc., years 
the total gifts after that date to the close of the current 
calendar year are taxed in the aggregate, with credit al- 
lowed for the gift taxes paid in the prior years. 


Revocable Trusts 


The consent of the beneficiary is eliminated and the con- 
sent of a person having a substantial adverse interest in 
the corpus or in the particular: income is required to take 
the trust out of the revocable class. 


Excise Taxes 


The new excise taxes, the rates of which appear in the 
summary of tax rate changes on a preceding page, are 
expected to yield $233,000,000 in additional revenue,.and in- 


creases in postal rates to produce $25,000,000 in revenue are 
anticipated. 


HILE all the features of the new revenue measure 

proposed by the Ways and Means Committee of the 
House were considered by the Committee as a whole, the 
details were worked out by sub-committees appointed by 
acting Chairman Charles R. Crisp of Georgia. The mem- 
bership of these sub-committees and the subjects they con- 
sidered follow: , 


Changes in Administrative Features of the 1928 Act: Rob- 
ert L. Doughton, North Carolina, Chairman; Harry C. Can- 
field, Indiana; Heartsill Ragon, Arkansas; Fred M. Vinson, 
Kentucky; Edward E. Eslick, Tennessee; Willis C. Hawley, 
Oregon; Isaac Bacharach, New Jersey; Lindley H. Hadley, 
Washington; James C. McLaughlin, Michigan. 


Surtaxes: Heartsill Ragon, Arkansas, Chairman; Thomas 
H. Cullen, New York; Fred M. Vinson, Kentucky; Isaac 
Bacharach, New Jersey; Lindley H. Hadley, Washington. 

Gift Tax: Samuel B. Hill, Washington, Chairman; Mor- 
gan G. Sanders, Texas; Clement C. Dickinson, Missouri; 


eee Crowther, New York; Richard S. Aldrich, Rhode 
sland. 


Sales Tax: Henry T. Rainey, Illinois, Chairman; Edward 
E. Eslick, Tennessee; John W. McCormack, Massachusetts; 
Thomas H. Cullen, New York; Willis C. Hawley, Oregon; 
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The Better 
ry LOWER-COST 
“<s y Way to Do 
STORAGE 
FILING 


Read This Letter 


In the past we have 
purchased large 
quantities of LIB- 

Storage 
Boxes from M. L. 
Bath Company, your 
dealer in Shreve- 
port. We have found 
these boxes to be 
very satisfactory. 
There is also a con- 
siderable saving 
made by using these 
instead of other 
types of transfer 





ceves.” — { &. 
Parker, Assistant 
P. A., Arkansas 


Natural Gas Corpo- 
—— Shreveport, 
a. 


Endorsed by More Than 
35,000 Banks and Firms 


IRMS and banks, such as General Motors 

Corporation, International Harvester Cor- 
poration, Pennsylvania Railroad, Pacific Gas 
& Electric Company, Bank of Manhattan Trust 
Company, First National Bank (Pittsburgh), 
and more than 35,000 others use Liperty 
Boxes for their storage filing. There are many 
reasons why. Sizes are made for every storage 
filing need. Records are kept in order, safe 
from loss or damage, free from dust, and filing 
and finding are easy. No tying or untying is 
necessary yet the patented closing cord and 
tension button gives absolute security—the rec- 
ords are always semi-sealed. Scores of large 
firms and banks have made special tests to de- 
termine the best way to store their old rec- 
ords and papers. That they have chosen 
Lierty Boxes is proof of the superiority of 
this method. 


Sample FREE 


Very large savings in storage filing costs have 
been made by users—50% to 75% or more is 
common. There is, in fact, no better lower-cost 
way to do storage filing and transfer work than 


to use Liperty Boxes. Get the facts. A free 
sample—any size you prefer—will be sent promptly 
with full information. For more than 14 years LiBerty 
Boxes have been far and away leaders in their field. 


No obligation. Simply clip attached coupon 
to your letterhead and mail to us today. 


BANKERS BOX CO., INC., TM 3-32 
536-538 S. Clark St., Chicago, Illinois. 


Please send free sample LIBERTY Storage Box and full information. 





No obligation. I prefer size for 
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Isaac Bacharach, New Jersey; Lindley H. Hadley, Wash- 
ington. 


Judge Crisp, the acting chairman of the Committee, is an 
ex-officio member of all the sub-committees. 


The strain on the Committeemen had been unusually 
great. Chairman James W. Collier collapsed before the 
executive meetings had more than started, and took no 
part in the discussions, although he has recovered. Acting 
Chairman Charles R. Crisp of Americus, Georgia, whose 
name the bill bears, and upon whom will fall the responsi- 
bility of guiding it through the House, asserts that in his 
sixteen years as a member of the Ways and Means Com- 
mitte he has never seen committee members so over- 
worked. 


Indirect Costs of a Sales Tax 


LTHOUGH manufacturers may succeed in entirely 
shifting the proposed gross sales tax, it will add meas- 
urably to the cost of doing business, particularly if adequate 
checks are provided to guard against pyramiding, and if a 
system of credits is established to insure application of the 
tax only once in the case of articles which are a composite 
of a number of parts processed by different manufacturers. 


The tax will require numerous time-consuming reports, 
and, in view of the probability that manufacturers will 
consider it advisable to bill the tax as an item separate 
from the charge for products sold, increased bookkeeping 
and billing expenses will necessarily be incurred. 


Indirect costs in connection with the numerous Federal 
and state tax returns and reports which are required have 
become such a large element of business costs that various 
business organizations are voicing vehement protest. But 
no headway in stemming such outlays is in prospect, since 
the current trend is toward increased complications rather 
than simplification in the levy of taxes. 


Treasury Deficit Rapidly Mounting 


T widening chasm between expenditures and revenues 
of the Federal Government presents a problem, the full 
seriousness of which will soon be more apparent when the 
income tax returns for the year 1931 are received. 


The Treasury report for February 29 discloses a deficit 
for the fiscal year to that date of $1,781,017,496. For the 
eight months ending on the same date Treasury receipts 
from all sources aggregated $1,334,563,076, while expendi- 
tures amounted to $3,115,580,572. If no revenues in addition 
to those which are now effective were provided, the deficit 
at the end of this fiscal year would doubtless reach 
$3,000,000,000. 

The taxes so far proposed in Congress do not give promise 
of putting the Treasury’s house in order for a long time 
to come unless expenditures are greatly reduced. Present 
indications are that the economy knife will not cut deeply, 
as is illustrated by the annual independent offices bill re- 
ported by the House Appropriations Committee on March 2, 
which recommended reductions totaling about 5 per cent 
from the original estimates submitted to the committee. 





Chamber of Commerce Tax Referendum 


NATIONAL referendum to determine the stand of 

the United States Chamber of Commerce on important 
Federal tax questions is being conducted by the Chamber 
among its members. The questionnaire was sent out short- 
ly after the Committee on Federal Taxation had recom- 
mended a stand in favor of a balanced national budget 
within the next three years, heavy reductions in Federal 
expenditures, moderate tax increases and a limited num- 
ber of excise taxes. 


The tax committee, headed by Fred W. Sargent, presi- 
dent of the C. & N. W. R. R. and director of the Chamber 
of Commerce, laid primary emphasis upon the balancing 
of the budget by reduction of governmental expenses, not 
by increased taxation. Its report indicated the necessity 
of raising more revenue, but expressed the view of the 
committee that higher rates should obtain only for the 
emergency period. 
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Reduction of the capital gains tax to a low flat rate, 
small increases in the existing normal and surtax rates on 
incomes accompanied by reduction of personal credits, and 
a complete analysis of the expenditure and revenue system 
upon which to base a long range program of federal finance, 
were other suggestions by the Committee. Increases in 
the estate tax rate and more“than moderate increases in 
corporation rates were opposed. 


Believing that higher rates will have a worse effect on 
business than Treasury borrowing, the Committee was 
agreed that present deficits should be met by bond issues 
to a large extent, and that no attempt should be made 
immediately to balance the budget. It pointed out, how- 
ever, that government obligations should not be dumped 
on the market without consideration of the effect upon 
private enterprise and the credit situation. 


Members of the Chamber of Commerce are being asked 
to vote on the recommendations of the Committee. In- 
cluded with the ballots which have been sent out are the 
report made by the Committee and arguments in opposi- 
tion to its suggestions. 


Rulings of the Bureau of Internal Revenue 


Accounting Methods, Change of.—A taxpayer desiring to 
change its accounting method from the cash receipts and 
disbursements basis to the crop basis must obtain the con- 
sent of the Commissioner in accordance with Article 322 
of Regulations 74. As a condition precedent to the granting 
of permission to make the change for the calendar year 
1931, the taxpayer must agree that any expense of planting, 
cultivating, and otherwise producing the crop which was 
incurred prior to January 1, 1931, and previously claimed 
as a deduction under the cash basis, may not again be de- 
ducted either in 1931 or any subsequent year. 


Office Decision 841, C. B. 4, 53, and Mimeograph 3180 
(C. B. III-1, 64) are revoked in so far as inconsistent 
herewith.—I. T. 2614, XI-6-5379 (p. 2). 


Annuities—Determination of Present Worth.—In deter- 
mining the cash value or present worth of annuities, the 
uniform rate of 4 per cent should, in general, be employed 
in accordance with Table A in article 13 of Estate Tax Reg- 
ulations 70 (1929 edition). The ruling published as I. T. 
2397 (C. B. VII-1, 90), in which the rate of 5 per cent was 
used, should be followed as a precedent only in cases 
involving identical facts—G. C. M., XI-5-5372 (p. 2). 


Community Property—California.—Under section 16la of 
the Civil Code of California, which became effective July 
29, 1927, a wife’s earnings in California constitute com- 
munity income. An agreement between husband and wife 
in California, entered into prior to the earning of income, 
which provides that the earnings of the wife, as well as 
those of the husband, should constitute the separate prop- 
erty of the spouse who performed the services, does not 
have the effect of shifting the burden of taxation from one 
to the other. As separate returns were filed, the salary of 
the wife (as well as that of the husband) should be treated 
as community income and one-half thereof taxed to each 


spouse.—G. C. M. 9953, XI-4-5365 (p. 3). 


Corporation Distributions—Revenue Act of 1921.—Where 
distributions are made from the segregated assets of two 
merging corporations to the holders of certificates of bene- 
ficial interest who acquired the certificates on the basis of 
their ownership of stock in the two merging corporations, 
such payments constitute taxable dividends to the extent 
that the merging corporations at the time of their merger 
had earnings or profits accumulated since February 28, 
1913. To the extent that the segregated assets did not 
consist of profits or earnings accumulated since February 
28, 1913, the payments should be applied against the basis 
of the stock of the merged corporation. 


Where distributions are made to holders of certificates of 
beneficial interest who acquired them by purchase, the dis- 
tributees derive taxable gain, or suffer deductible loss, to 
the extent that the value of the distributions exceeds, or 
is less than, the cost of the certificates of beneficial interest. 
—G. C. M. 10110, XI-4-5369 (p. 13). 
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Estate Tax—Amendment of Regulations.—Article 27 of 
Regulations 70 (1929 edition), approved March 23, 1929, as 
amended by Treasury Decision 4296, approved August 6, 
1930, is further amended to read as follows: 

Art. 27. Insurance receivable by other beneficiaries—All 
insurance taken out by the decedent upon his own life, as 
defined in Article 25, in excess of $40,000 receivable by 
beneficiaries other than the estate, regardless of when taken 
out, must be included in the gross estate where the dece- 
dent during his life retained legal incidents of ownership 
in the policies of insurance, as, for example, a power to 
change the beneficiary, to surrender or cancel the policies, 
to assign them, to revoke an assignment of them, to pledge 
them for loans, or to dispose otherwise of them and their 
proceeds for his own benefit, etc. 

The estate is entitled to only one exemption of $40,000 
upon insurance receivable by beneficiaries other than the 
estate. For example, if the decedent left life insurance pay- 
able to three such beneficiaries in amounts of $10,000, 
$40,000, and $50,000 (total $100,000), the full amount should 
be listed on the return and therefrom subtracted the 
$40,000 exemption as provided in Schedule C of Form 706. 
The word “beneficiaries,” as used in reference to the $40,000 
exemption, means persons entitled to the actual enjoyment 
of the insurance money.—T. D. 4331, XI-7-5390 (p. 14). 


Oil and Gas Royalties—Tax Status in Texas.—Oil and 
gas royalties received from leases on the separate land of 
the wife in the State of Texas, not being “rents and rev- 
enues” from the wife’s separate property, as those terms 
are used in the laws of Texas relating to separate and com- 
munity property, constitute the separate income of the 
wife—G. C. M. 10198, XI-7-5387 (p. 4). 


Court Decisions 
(Continued from page 97) 


the debtor’s property to its payment or security. The 
court refuses to remand the case to the Board for further 
hearing as to the extent of the worthlessness, such pro- 
cedure only being proper if the case had there been decided 
“not in accordance with law.” Court of Appeals of the 
District of Columbia in Corcoran Thom, Adm. D. B. N. 
C. T. A. of the Estate of Alexander Britton, Deceased, v. 
David Burnet, Commissioner, No. 5232. 


Bond Premiums, Taxation of.—No part of bond pre- 
mium received before March 1, 1913, represents income 
in subsequent years. A pro rata part of the premium may 
not be used to offset allowable deductions for interest paid 
to bondholders, on the theory that the year’s proportion of 
amortization of bond premiums was in reality a deduction 
from the stipulated interest paid on the bonds. The pre- 
mium income had become capital before the Sixteenth 
Amendment and could not be reached by a subsequent 
income tax act. The rules of accounting enforced upon a 
carrier by the Interstate Commerce Commission are not 
binding upon the Commissioner, nor may he resort to the 
tules of that body, made for other purposes, for the de- 
termination of tax liability under the revenue acts.— 
Supreme Court of the United States in Old Colony Railroad 
Company v. Commissioner of Internal Revenue. No. 349, 
Oct. term, 1931. Decision of Circuit Court of Appeals, “50 
Fed. (2d) 896, reversed. The Court of Appeals reversed 
the Board of Tax Appeals, 18 BTA 267. 


Capital Expenditure Distinguished from Deductible 
Loss.—Capital expenditure and not a deductible loss was 
represented by the liquidation of liability under the guar- 
anty by stockholding corporations of the bonds of a cor- 
poration created at their instance for the sole purpose of 
acquiring and eliminating competing properties.—United 
States Circuit Court of Appeals, Third Circuit, in News- 
paper Printing Company v. Commissioner of Internal Rev- 
enue. No. 4465, Oct. term, 1930. Decision of Board of Tax 
Appeals, 17 BTA 452, affirmed. 


Capital Net Loss.—Loss on sale of stock in 1927 for $4, 
which was acquired in 1924 for $30,000, is a capital net loss 
even though no capital gain was realized in that year, and 
the tax for 1927 must be computed in accordance with 
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Stock and Rights, Sale of. —The taxpayer should be held 
to be bound by the election, made as authorized by Article 
58 of Regulations 74, to report as income the entire pro- 
ceeds derived from the sale of stock rights. 


[Under Article 58 of Regulations 74 taxpayer has the op- 
tion of reporting the income in question upon either of two 
prescribed methods. In Lebolt & Co. v. United States, (67 
Ct. Cl. 422, Ct. D. 129, C. B. VIII-2, 247) it was held that 
where there are two methods prescribed by regulations for 
the making of an income tax return, either one of which 
is legal and proper, and the taxpayer has made his return 
in accordance with one of these methods, then if the re- 
turn is accepted and the taxes paid accordingly, the tax- 
payer can not subsequently change to the other method 
of making a return and thereby become entitled to a refund. 
See also Grant v. Rose, 24 Fed. (2d) 115, affirmed on appeal, 
39 Fed. (2d) 340.]—G. C. M. 10170, XI-6-5378 (p. 2). 


Shall State Income Taxes be Credited Against 
the Federal Tax ? 
(Continued from page 86) 


In conclusion, it is submitted that a credit provi- 
sion for income taxes has many desirable features, 
is constitutional, and possesses considerable poten- 
tial political support. It would do much to integrate 
and coordinate our entire tax system—national, state 


and local—a problem to which serious attention must 
soon be turned. 


section 208 (c) of the Revenue Act of 1926.—United States 
District Court, District of Minnesota, Third Division, in 
—— F. Piper, Jr. v. Levi M. Willcuts, Collector, Law No. 


Deductions from Gross Income.—Compensation credited 

1919 to the taxpayer’s son for services rendered, in the 
amount of $114,309.02 which equalled 25 per cent of the 
net profits for that year is held not to have been a _reason- 
able compensation for services rendered. The Commis- 
sioner’s determination of $20,000 as reasonable is approved. 
At the time the agreement as to the percentage of profits 
was entered into, the abnormal profits of 1919, caused by 
unusual demand for the taxpayer’s product, skins and hides, 
and not by the son’s services, was unforeseen. Although 
the credits were made in good faith with no intent to evade 
taxes and the amounts were withdrawn later by the son, 
the excess amount is not deductible from income as com- 
pulsory payments under a valid contract which gave the 
son a lien on the profits. Congress has the right to specify 
what sums may be deducted in measuring net income.— 
Court of Claims of the United States in Meyer Hecht v. 
The United States. No. H-129. 


Deficiency Notice Requirements.—Deficiency for 1917 
was properly assessed on July 1, 1927, after the expiration 
of a 60-day deficiency notice which had been mailed on 
April 4, 1927, certain irregularities in the notice not being 
sufficient to mislead the taxpayer, especially in view of a 
letter of explanation which followed two days later. An 
assessment of the same amount for 1917 was erroneously 
made in March, 1927, without giving the usual 60-day no- 
tice, but on April 6, 1927, it was explained to the taxpayer 
that this assessment was being cancelled.—United States 
Circuit Court of Appeals, Ninth Circuit, in B. S. Noyes, 
William S. Noyes, L. M. Doherty, F. M. Parcells, and A. L. 
Coombes, Trustees for the Creditors and Stockholders of 
Presidio Mining Company (a dissolved corporation) v. 
United States of America. No. 6594. Decision of lower 
court affirmed. 


Dividends, Taxable-—Where three West Virginia corpo- 
rations in 1920 conveyed approximately all of their out- 
standing stock to a newly formed Delaware corporation 
in exchange for shares of its stock, and in 1921, 1922, and 
1923 paid dividends to the Delaware corporation out of 
earnings and surplus accumulated after March 1, 1913, such 
dividends do not constitute a return of capital to the Dela- 
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ware corporation but are income to it, and when distrib- 
uted in turn to its shareholders, are taxable as ordinary 
dividends.—District Court of the United States, District of 
Maryland, in Joseph Condon v. Galen L. Tait, Collector, at 
Law No. 3895. 


Farmers’ Cooperative Organizations, Tax Liability.— 
Exemption as a farmers’ cooperative organization under 
Section 231 of the 1924 and 1926 Acts is denied a creamery 
company, where there were large profits which, while not 
at the time paid out to stockholders, were used to purchase 
buildings and equipment. Although 70 per cent of its milk 
was bought from stockholders who were paid a bonus, the 
large profits that inured to the association precluded ex- 
empt classification based on a turning back to members 
and other producers the net proceeds of sales.—United 
States Circuit Court of Appeals, Fifth Circuit, in Producers 
Creamery Company v. United States of America. No. 6210. 


Federal Estate Tax.——Where property was bequeathed 
to the testator’s wife for life, and at her death was “to 
be divided” between his two sons if they or their children 
were then alive, but should neither the sons nor their 
children be alive at their mother’s death, “without having 
devised the estate bequeathed to them,” then the estate was 
to pass to the heirs at law, and where one of the sons, 
who in 1922 predeceased his mother, left a will devising 
and bequeathing his interest in the mother’s estate to his 
wife until remarriage or for life, and then to his brother, 
it is held that the value of such interest should be included 
in his gross estate, pursuant to Section 402 (e) of the 1921 
Act, as “property passing under a general power of 
appointment exercised by the decedent * * * by will,” 
the statutory section not being unconstitutional, and its 
application not being retroactive—Court of Appeals of the 
District of Columbia in Mary M. Lee, Executrix of the 
Estate of Robert E. Lee, v. Commissioner of Internal Reve- 
nue. No. 5258. Decision of Board of Tax Appeals, 18 
BTA 251, affirmed. 


Upon motion for reconsideration of demurrer, the Court 
repeats its previous holding that refunds of estate taxes 
under Section 3228 Revised Statutes, providing that claims 
must be presented within four years after payment of the 
“tax penalty or sum” are not limited to the amount paid 
within the four years. The phrase is construed to mean 
that payment of the total tax is not made or completed 
until the final payment is made. Therefore, the entire 
amount of a conceded overpayment should be refunded 
whether the basis for the suit be the first claim filed which 
was later supplemented, or whether the supplemental claim 
be regarded as a second claim, as in either case it was filed 
in time—Court of Claims of the United States in Jessie 
Norwell Hills, as Executrix of the Last Will and Testament 
of Alfred K. Hills, Deceased, v. United States. No. L-153. 


Good will, Obsolescence of.—No deduction for loss or 
obsolescence of the good will of a brewery by reason of 
the Eighteenth Amendment is allowable, even though the 
good will was purchased as such for cash.—United States 
Circuit Court of Appeals, Second Circuit in J. Chr. G. Hup- 
fel Co., Inc., v. Charles W. Anderson, as United States Col- 
lector of Internal Revenue for the Third District of New 
York. Decision of District Court, 51 Fed. (2d) 115, 
affirmed, per curiam. 


Income, Assignment of.—Income received from a corpo- 
ration under a contract whereby plaintiff was to receive 
one-third of the profit from the manufacture of a patented 
article invented by him, is not taxable to him for the years 
1917 to 1921, in view of an assignment to his wife in 1917 
of all profits to be received under the contract with the 
corporation, the corporation being notified to credit the 
income to the wife, and the assignment being held to trans- 
fer petitioner’s property right under the contract.—United 
States Circuit Court of Appeals, Third Circuit, in Frank 
Ferguson, Collector, v. Harry R. Nelson. No. 4628. Oct. 
term, 1931. Decision of District Court, District of New 
Jersey, affirmed. 


Income Distinguished from Gift—Amount of $100,000 
received by the former president of the El Paso and South- 
western Company at the time of the termination of his 
employment because of reorganization with another rail- 
road, as part of a sum set aside for officers and employees 
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of the former. company as “additional compensation” for 
“long and faithful services,” is held to represent income 
and not a gift. The phrasing of the correspondence rela- 
tive to the payments indicates no intent to make a gift. 
The fact that a holding company made the payments rather 
than the one for which the services had been rendered is 
immaterial as the economic interests of the two campanies 
were identical——Court of Claims of the United States in 
Thomas M. Schumacher v. The United States. M-26. 


Injunction to Restrain Tax Collection—Decree granting 
a permanent injunction restraining the Collector from col- 
lecting or attempting to collect from the respondent, or 
any dealer selling its product, a tax under the Oleomarga- 
rine Act of 1886, as amended by the Act of May 9, 1902, 
is sustained, the court holding (1) that respondent’s prod- 
uct was not oleomargarine within the definition of the Act 
(prior to amendment effective in 1931); (2) that the Com- 
missioner’s determination that it was oleomargarine, in 
view of his earlier rulings and of unappealed court deci- 
sions, was arbitrary, capricious, and without effect; and (3) 
that an exception to the prohibition in Section 3224, R. S.,, 
against suits to restrain collection of taxes exists where 
imposition of the tax for the entire period of respondent's 
operation and at a rate greatly exceeding its profits would 
destroy its business, ruin it financially, and inflict loss for 
which it would have no remedy at law. Two dissents. — 
Supreme Court of the United States in Peter H. Miller, 
Individually and as Collector of Internal Revenue for the 
District of Florida, v. The Standard Nut Margarine Company 
of Florida [No. 251]. Josiah T. Rose, Collector of Internal 
Revenue for the District of Georgia, v. The Standard Nut 
Margarine Company of Florida [No. 252]. Nos. 251 and 252. 
Oct. term, 1931. Decisions of Circuit Court of Appeals, 
49 Fed. (2d) 79 and 49 Fed. (2d) 85, affirmed. 


Interest Received on a Refund, Status of.—Interest in 
the amount of $1,409,856.46 on a refund received in 1926 
by the taxpayer on income and profits taxes illegally col- 
lected for the years 1917 to 1919 did not represent “inter- 
est upon obligations of the United States” within the 
meaning of Section 213 (b) (4) of the 1926 Act, and was 
not exempt.—United States Circuit Court of Appeals, 
Third Circuit, in American Viscose Corporation v. Commis- 
sioner of Internal Revenue. No. 4579. Oct. term, 1931. De- 
cision of Board of Tax Appeals, 19 BTA 937, affirmed. 


Interest on Overpayments.—Payment by the Collector 
of interest on an overpayment of taxes for 1917, 1918, and 
1919 was improper, where a deficiency for 1920 in excess 
of the overpayment was also involved, and the amount of 
the deficiency was paid by the taxpayer to the Collector 
on the same day that notice of the respective overpayments 
and the deficiency was mailed from Washington. The pay- 
ment made by the taxpayer under these circumstances in- 
dicates that it was made to defeat the Government’s right 
to set-off overpayments against deficiencies and thus require 
the payment of interest upon net overpayments required 
by the statute which, however, does not authorize the col- 
lection of interest on deficiencies before February, 1926. 
The Government is therefore entitled to the interest im- 
properly paid.—United States District Court for the North- 
ern District of California, Southern Division, in The United 
States v. Pacific Midway Oil Company, a Corporation. At 
Law No. 18306. 


Invested Capital—Promissory notes given to an Arkan- 
sas constitution for its stock may not be included in 
invested capital for 1920, inasmuch as under the State 
constitution such a note may not legally be received as 
payment for stock and is void as between the maker and 
the corporation, notwithstanding the solvency of the mak- 
ers and their ability to pay—United States Circuit Court of 
Appeals, Eighth Circuit, in The Garrison Company v. Com- 
missioner of Internal Revenue. No. 9181. Nov. term, 1931. 
Decision of Board of Tax Appeals, 17 BTA 460, affirmed. 


(1) Invested capital for 1921 may not include the dif- 
ference between $187,789.06, the value of assets acquired in 
that year, as shown by the books of the vendor and entered 
on the books of the purchaser, and $144,000, the amount 
of cash and par value of stock paid for such assets, where 
the only evidence of value offered was the book value 
found in the records of the vendor. 
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(2) Where assets acquired in 1921 had a book value of 
$67,479.24 and were sold in 1923 for $49,540.80, after expen- 
diture of $3,534.44 for improvements, the Commissioner 
erred in reducing the cost of such assets from $67,479.24 
to $23,690.18, because of the determination of overvalua- 
tion in (1), and deducting from this amount $22,871.86 for 
depreciation. The method of determining depreciation was 
not shown but the result is obviously incorrect in desig- 
nating more than 90 per cent of the selling price as profits. 
—Court of Appeals of the District of Columbia, in Seymour 
Manufacturing Company v. David Burnet, Commissioner. 
No. 5289. Decision of Board of Tax Appeals, 15 BTA 222, 
affirmed as to issue (1) and reversed and remanded as to 
issue (2). 

The admitted value of good will acquired in 1903 by a 
New Jersey corporation for its stock was not destroyed 
by a reorganization effected in 1911 when the corporate 
domicile was changed from New Jersey to Ohio, and a new 
corporation was organized under the laws of Ohio. The 
capital structure remained the same. The 1903 value of 
the good will may be included in invested capital, subject 
to the limitation on intangibles acquired for stock.—United 
States Circuit Court of Appeals, Sixth Circuit, in The 
Pioneer Pole & Shaft Company v. Commissioner of Internal 
Revenue. No. 5616. Decision of Board of Tax Appeals, 16 
BTA 215, reversed. 


Long-term Contracts.—Income for 1920 and 1922 must 
be computed on the long-term contract basis authorized 
by Art. 36, Reg. 45, where the books are kept on that basis, 
the taxpayer’s contention that, inasmuch as his books are 
kept so as to reflect income correctly on the accrual basis, 
Section 212(b) of the 1918 Act requires that his returns be 
made on the accrual basis, being overruled.—United States 
Circuit Court of Appeals, Ninth Circuit, in H. Stanley Bent 
v. Commissioner of Internal Revenue. No. 6449. Decision 
of Board of Tax Appeals, 19 BTA 181, affirmed. 


Losses.—Stock received in 1918 and 1919 for cash and 
the cancellation of indebtedness is not deductible as a loss 
in the years received for the reason that the decedent 
knew the stocks were worthless when he received them. 
~~ an acquisition is not a transaction entered into for 
pront. 


Loss on liquidation of a corporation begun in 1918 is not 
deductible in 1919 where the liquidation was not completed 
until 1923 or 1924. The 1919 loss was based upon an esti- 
mate by the liquidating trustees of the net value of the 
tangible assets. The facts disclose that the liquidating cor- 
poration owned valuable intangibles ——Court of Claims of 
the United States in Robert B. Dresser and Sinclair Richard- 
son, Administrators Cum Testamento Annexo de Bonis Non 
of the Estate of Frank A. Sayles, Deceased, v. The United 
States. No. H-362. 


No deductible loss was sustained by members of a part- 
nership in 1921, when farms owned by the partnership 
were transferred to a newly organized corporation for a 
stated consideration considerably less than the basis of the 
farms to the partnership. The partners had subscribed for 
stock of the corporation for a consideration approximately 
the same as the alleged selling price of the farms. The 
partners being in control of the corporation immediately 
after the transfer, the substance of the transaction is that 
the partnership exchanged the farms for stock of the cor- 
poration.—Court of Appeals of the District of Columbia in 
Sylvester W. Labrot, Elizabeth H. Labrot v. David Burnet, 
Commissioner. No. 5279. Decision of Board of Tax 
Appeals, 18 BTA 332, affirmed. 


Net Loss.—The taxpayer may not include in the compu- 
tation of a net loss deductible in the following years, loss 
sustained in 1923 from the sale of real estate used for an 
automobile speedway which she acquired at the death of 
her husband in 1919, immediately offered for sale, and find- 
ing no satisfactory purchaser until 1923, exploited it in 1919 
so far as she could by leasing it for from one to four days 
at a time to different lessees, and finally dismantling it at 
the close of 1923. Such exploitation did not amount to the 
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carrying on of a trade or business and therefore, there was 
no loss sustained on the sale of assets used in a trade or 
business within the meaning of the statute.—United States 
Circuit Court of Appeals, Second Circuit, in Florence S. 
Schuette v. Charles W. Anderson, Collector. Decision of Dis- 
trict Court, So. Dist. of New York, reversed. 


The part of the net loss of the petitioner corporation for 
1921 unabsorbed by the 1922 net income may be applied 
against the income for the calendar year 1923. The fact 
that in February, 1923, the petitioner became affiliated with 
a subsidiary corporation which it formed does not deprive 
it of its right to apply the remainder of the net loss against 
the income for the full calendar year 1923, the “next suc- 
ceeding taxable year.”—United States District Court, West- 
ern District of New York, in Corrugated Bar Company, Inc., 
v. Bert P. Gage, Collector. 


New South Wales a “Foreign Country.”—New South 
Wales is a “foreign country” within the meaning of Section 
238 (a) of the 1921 Act providing for a credit for taxes 
paid to any foreign country. “The controlling considera- 
tion was the fact that the income tax was paid to a foreign 
government competent to lay the tax, and not the interna- 
tional status of the government.”—Supreme Court of the 
United States in David Burnet, Commissioner of Internal 
Revenue, v. Chicago Portrait Company. No. 378. Oct. term, 
1931. Decision of Circuit Court of Appeals, 50 Fed. (2d) 
683, which affirmed Board of Tax Appeals decision, 16 BTA 
1129, affirmed. 


Obsolescence Deductions.—Obsolescence deduction for 
1918 is allowable for buildings erected in 1914 on leased 
ground for the manufacture of military ammunition, at 
first for foreign powers, and later for the United States. 
The provision for amortization of war facilities erected 
after April 6, 1917, does not preclude an obsolescence de- 
duction. Income for 1918 should be reduced by the depre- 
ciated cost of the buildings, less the value of the petitioner’s 
right to use the buildings after 1918. 


Inventories of war goods at the end of 1918, purchased 
for Government contracts later cancelled, may be valued 
at market which is less than the amount ultimately real- 
ized from the Government in final compromise settlement 
in 1922.—Supreme Court of the United States in United 
States Cartridge Company v. The United States. No. 348. 
October term, 1931. Decision of Court of Claims, 48 Fed. 
(2d) 983, reversed. 


Patents, Depreciation of.—Depreciation deductions were 
properly allowed by the Board for 1923 to 1926 on a pat- 
ent acquired by a corporation for shares of its capital stock 
having an actual cash value of $75,000, the patent being 
found to have had an actual cash value of the same amount 
when issued in 1914—United States Circuit Court of Ap- 
peals, Eighth Circuit, in David Burnet, Commissioner, v. 
National Electric Ticket Register Company. No. 9070. Nov. 
term, 1931. Decision of Board of Tax Appeals, 18 BTA 
1103, affirmed. 


Recovery of Taxes.—The former president of two dis- 
solved corporations, having voluntarily paid out of personal 
funds additional taxes for 1923 assessed against such cor- 
porations, may not invoke the aid of the courts to get his 
money back. “Appellant did not make this payment, he 
testifies, until the day following his interview with the 
deputy collector. He had ample time to seek legal advice, 
and to invoke the protective remedy which the law gives 
him.”—United States Circuit Court of Appeals, Eighth 
Circuit in Hugo Wourdack v. Louis J. Becker, Collector. No. 
9197. Nov. term, 1931. Decision of District Court, East- 
ern District of Missouri, affirmed. 


Refund of Tax Payments Made in Compliance with a 
Surety Bond.—The Government is not .bound by the actions 
of two of its Collectors of Internal Revenue in erroneously 
crediting one assessment with payment received on a bond, 
and abating another as uncollectible. After the first assess- 
ment an abatement claim had been filed by the taxpayer, 
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secured by a bond. A second additional assessment was 
made. Later the taxpayer moved to another Collection 
District but only the first assessment was transferred. Pay- 
ment was made by the surety on the bond to the Collector 
of the taxpayer’s old district and was erroneously applied 
by that Collector to the second assessment. The first as- 
sessment was abated as uncollectible by the Collector of 
the new district filing a claim on Form 53. It was proper 
to reinstate both assessments and correct the books, and 
the taxpayer may not recover the amount collected on the 
bond though it was collected after the statutory period and 
in the first place credited to the wrong account.—Court of 
Claims of the United States in John M. Kroyer, for the use 
of himself and of Fidelity & Casualty Company of New York, 
@ corporation, as the interest of each may appear, v. The 
United States. No. L-93. 


Review of Court Decisions.—Where a case, placed by the 
clerk on the calendar for trial erroneously and without 
proper notice to the parties, was dismissed by the court 
for failure of the parties to appear, and plaintiff learns of 
the dismissal after expiration of the term of court, the 
court has not lost jurisdiction of the matter, and the plain- 
tiff’'s motion to vacate the dismissal is granted. The gen- 
eral rule that a court may not review its own decisions 
after expiration of the term of court in which they were 
rendered is subject to an exception where the error is not 
in the judgment itself but is committed in respect to some 
material fact that has escaped attention, such as an error 
due to the fault of the clerk —United States District Court, 
District of Minnesota, Third Division, in New England Fur- 
niture & Carpet Company, a Corporation, v. Levi M. Wiill- 
cuts, Collector. No. 1684 Law. 


Statute of Limitations.—Collection of 1918 taxes was not 
barred by the statute of limitations where it was made not 
more than five years after the completed 1918 return was 
filed (May 17, 1919), collection being held to have been 
made on May 17, 1924, when check was received by the 
Collector, rather than on May 19, 1924, when the check 
was deposited inga bank. The date the return was filed is 
to be excluded, on the authority of Burnet v. Willingham 
Loan & Tr. Co., 282 U. S. 437. 


Collection of 1917 taxes was not barred by the statute of 
limitations where made within the statutory period as ex- 
tended by a waiver executed for the decedent taxpayer by 
the executor of his estate. This waiver is held valid even 
though under the laws of Pennsylvania, the domicile of the 
decedent, an executor is without authority to execute such 
a waiver.—Court of Claims of the United States in Colonial 
Trust Company, Executor of the Will of Glenn T. Braden, 
Deceased, v. The United States. No. K-194. 


Tax Liens, Cancellation of.—Motion of the defendants, 
the Commissioner and the Collector, to dismiss complaint is 
granted on the ground that they were not the proper parties to 
this proceeding instituted for the purpose of having a tax lien 
of $2,002,969.04 cancelled because improperly filed. The lien 
is the property of the United States, and neither of the 
defendants has any interest therein, and no determination 
can be had in an action to which the United States is not 
a party. Moreover, the United States can not be sued 
without its consent. The United States has not consented 
to be sued to remove a lien nor to compel the taking of 
steps for the enforcement of the tax, except in a case where 
there is real estate subject to the lien, on which there is a 
lien held by another.—United States District Court, East- 
ern Dist. of New York, in Frank H. Cateslik, v. David Bur- 
net, as Commissioner of Internal Revenue, and Walter E. 
Corwin, as Collector of Internal Revenue for the First District 
of New York. 


Suit for Refund, Bar of.—Dismissal of suit on demurrer 
by the Court of Claims is held to be a bar to suit for refund 
of the same estate tax brought in the District Court, al- 
though the former suit was brought against the United 
States and the present suit against the Collector, the court 
distinguishing the facts in the present case from those in 
Sage v. U. S., 250 U. S. 33, which held that a suit against 
the Collector does not bar suit against the United States. 
After filing claim for refund and suit in the Court ol 
Claims, plaintiff herein entered into a closing agreement 
and had the suit dismissed, and, after disapproval of the 
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agreement by the Probate Court, the cleien for refund was 
rejected, and a second suit was dismissed as res adjudicata, 
certiorari being also denied.—District Court of the United 
States, Eastern District of Michigan, So. Div., in Second 
National Bank of Saginaw, Trustee of Estate of Wellington 
R. Burt, Deceased, v. Fred L. Woodworth, Collector. No. 9751. 


Taxable Income.—Where in 1923 the owner of an un- 
divided interest in improved realty entered into an agree- 
ment of perpetual lease of the land, the lessee “to pay the 
sum of $100,000 for buildings” erected on the property, the 
$100,000 represented taxable income to the lessor to the 
extent of his interest. (three-fourths) in the realty—United 
States Circuit Court of Appeals, Sixth Circuit, in George 
WV. Crile v. Commissioner of Internal Revenue, No. 5810, De- 
cision of Board of Tax Appeals, 18 BTA 588, affirmed. 


Trusts, Income from.—Income of a trust for the benefit 
of the grantor’s wife is not taxable to the grantor for 1928, 
where he reserved the right to revoke the trust at any time 
after the first of any year, provided the trustees were 
notified of such intention at any time during the calendar 
year immediately preceding. After January 1 of each year 
the grantor had no power over the income of that year 
if he had not notified the trustees on or before December 
31 of the preceding calendar year.—District Court of the 
United States, District of Massachusetts, in Walter C. 
Lewis v. Thomas W. White. Law No. 4951. 


1931 Developments in the Constitutional 
Aspects of the Federal Income Tax 
(Continued from page 83) 


required it so to hold. That case, however, involved the 
determination of taxable gain or loss on the sale of an oil 
property. To ascertain gain on a sale of a capital asset, 
there must be subtracted from the sale price a sum suffi- 
cient to restore the value at the date of acquisition (or 
March 1, 1913). Doyle v. Mitchell Bros. Co., 247 U. S. 179. 
The remainder is income. So in the Ludey case it was held 
that, in order to ascertain the depleted cost, only the al- 
lowed depletion should be deducted from the original cost. 
Allowed depletion rather than sustained depletion was 
there the true measure of deduction. But here the ques- 
tion is what allowance Congress intended should be made 
from the gross annual income of the operation of an oil 
well. (Italics ours.) 


This same view was again repeated in the Logan 
case, in which the Court said: (p. 413) 

Prior to 1921 all receipts from the sale of her shares 
amounted to less than their value on March 1, 1913. She 


properly demanded the return of her capital investment 


before assessment of any taxable profit based on con- 
jecture. 


“In order to determine whether there has been gain or 
loss, and the amount of the gain, if any, we must withdraw 
from the gross proceeds an amount sufficient to restore 
the capital value that existed at the commencement of the 
period under consideration.” Doyle v. Mitchell Bros. Co., 
247 U. S. 179, 184, 185. 
In the light of these recent affirmations that the 
taxable income on the sale of property is limited- 
0 the gain derived from such sale, it is to be hoped 
hat the United States Supreme Court will eventually 
take up and pass upon the question of the consti- 
utionality of Section 113 (a) (7) and (8) (and sim- 
lar sections of the earlier Acts). These Sections 
provide that a corporation shall compute its taxable 
ncome from the sale of property acquired, in a tax- 
xem pt reorganization, in exchange for the corpora- 
ion’s stock or bonds, on the basis of the cost of the 
property to the transferor or transferors, rather than 
bn the basis of its cost to the corporation as meas- 
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ured by the value of the stock and/or bonds issued for 
the property. Under this provision, if an inventor 
sells an invention, which cost him nothing but is now 
worth $100,000, to a corporation which he controls, 
for $100,000 of bonds of the corporation worth 
$100,000, and the corporation later sells the inven- 
tion for $90,000, it is chargeable, under the statute, 
with a profit of $90,000, when it has in fact lost 
$10,000. This provision would apply, even though, 
when the sale by the corporation is made, the inven- 
tor had disposed of his holdings and no longer had 
any further interest in the corporation. 

As was pointed out in my earlier article, the Courts 
in two cases (in both of which the Supreme Court 
denied certiorari) sustained the constitutionality of 
this provision,’* and, during the past year, the Board 
of Tax Appeals has followed these decisions in a 
number of cases.’ Two of these Board cases are 
now pending on appeal before the Circuit Courts of 
Appeal ; Perthur Holding Corp. v. Commissioner in the 
Second Circuit, and T. W. Phillips, Jr., Inc. v. Com- 
missioner, in the Third Circuit. Tax attorneys and 
accountants will await the decision of these cases 
with great interest. 


Significant Decisions of the Board 
of Tax Appeals 


Assignment of Income from Partnership.—(1) Under 
articles of partnership petitioner was entitled to receive 
amounts equal to four shares of the profits of Price, Water- 
house & Co. for a period of three years after his retirement 
from the partnership. By irrevocable instrument he as- 
signed all his right, title and interest therein to a trustee 
for the benefit of his minor daughters. It is held that 
petitioner’s interest was in the nature of a capital asset; 
that the assignment thereof transferred, not income but a 
property right, and that income subsequently arising there- 
from was not taxable to petitioner. 


(2) Stipulation as to date of delivery of assignment is re- 
jected in view of facts to the contrary appearing upon 
the record, and it is held that payments from the firm for 
the first year after retirement were taxable to petitioner, 
his interest not having been assigned before accrual of such 
payments. The record does not disclose the basis upon 
which his books were kept—William Ernest Seatree v. Com- 
missioner. Dec. 7413 [CCH], Docket Nos. 22094, 33640. 
Morris, Lansdon, Sternhagen, Trammel, Arundell and 
Murdock dissent, without opinion. 


Credit Allowable on Account of Accrual of British In- 
come and War-Loan Tax.—(1) British income tax assessed 
against the petitioner’s subsidiary for the year of assess- 
ment beginning April 6, 1920, based on the average income 
of the calendar years 1917, 1918, and 1919, is held to have 
accrued on April 6, 1920, and therefore the entire amount 
so accrued may be ‘applied as a credit against the petition- 
er’s tax liability for the calendar year 1920. 

(2) British war loan taxes paid in 1920 on interest on 5 
per cent national war bonds of the British Government con- 
stitute income taxes, and may be applied as a credit against 
the petitioner’s tax liability for 1920. Interest constitutes 
income, and a tax levied thereon is essentially an income 
tax.—Columbian Carbon Company v. Commissioner. Dec. 
7422 [C. C. H.], Docket No. 42743. 


18 Newman, Saunders & Co. v. United States, 36 F. (2d) 1009 (Ct. 
Claims); cert. denied, 281 U. S. nae and Osburn California. on 
v. Welch, 39 F. (2d) 41 [C. *<. A. 9}, cert. denied, | + 850. 

1” Haas Building Co., Inc. v. Commissioner, 22 B. A. Soa, Perthur 
Holding Corp. v. Commissioner, 23 B._T. A. 1128: "uae Land & 
| hesge gr Co. v. Commiononet, ag! t T. A. 1228; T. W. Phillips, Jr., 
Inc. v. Commissioner, 23 B. 
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Matthews did not participate. Sternhagen dissents as to 
issue 1, believing that the income tax accrued at the close 
of the preceding calendar year (1919), the income of which 
measured the amount of this taxpayer’s British assessment. 
Morris agrees with this dissent. Murdock dissents, on the 
theory that the taxpayer correctly accrued the taxes On its 
books by apportioning the taxes for the British assessment 
years 4-6-19 to 4-5-20 and 4-6-20 to 4-5-21 to the calendar 
year 1920 in the ratio of the months in each period falling 
in the calendar year. Smith agrees with this dissent. 


Depletion and Depreciation Basis on Property Acquired 
by Foreclosure.—A corporation became financially involved 
and its bondholders instituted foreclosure proceedings for 
the protection of their interests. The bondholders also 
formed the petitioner corporation for the purpose of ac- 
quiring the property secured by the mortgage under which 
their bonds were issued. The face value of the bonds out- 
standing was $2,755,000. The petitioner bid $1,000,000 for 
the property and a sale to it under the foreclosure proceed- 
ings was confirmed on that basis. About that time petitioner 
acquired substantially all of the bonds of the old corpora- 
tion through the issuance of its bonds of the same par 
value, and the bonds so acquired were used in the satisfac- 
tion of the bid price for the property of the old corporation. 
It is held that the bid price of $1,000,000 is not conclusive 
as to the measure of cost of the property, but what occurred 
was an exchange of property (bonds of the old corpora- 
tion) for property (assets of the old corporation) and that 
the basis for depreciation and depletion of the assets so 
received was the fair market value of the assets at the time 
of their receipt by the petitioner in 1918. The nonparticipat- 
ing minority bondholdings requiring a cash adjustment 

were so small as to be immaterial. The total cost for 
depletable and depreciable properties of approximately 
$2,650,000 as used by the Commissioner is accepted, reject- 
ing the taxpayer’s $5,000,000 valuation.—Suncrest Lumber 
aS Commissioner. Dec. 7412 [C. C. H.], Docket No. 


Fraud in Reporting Income.—In claiming the loss on 
the marginal transactions as a deduction in its return, the 
petitioner and its officers wilfully acted contrary to the 
truth within their knowledge and deliberately made false 
statements on its return for the purpose of evading its law- 
ful tax. “The rationale seems to have been that Schepp 
[the principal stockholder] had suffered trading losses 
which, despite his protests, the Bureat' had persistently 
disallowed as deductions; thereupon the corporation began 
to deduct them, regardless of whether it had suffered them 
or not, and the books were by a single closing entry ad- 
justed to that end. This we think was without warrant in 
law, deliberately contrary to fact, and hence within the 
statute prescribing the penalty.” The Board must deter- 
mine an issue of fraud on the evidence before it; and, ifa 
corporation has been found guilty of fraud, it may not es- 
cape the prescribed penalty either on ethical grounds re- 
lating to the respondent’s method of investigation or out 
of too high a regard for its deceased officer. Its responsi- 
bility for his official acts does not lapse with his death, and 
when a penalty is determined and presented for review to 
the Board, the decision may not be deflected by a charge 
that the investigation was not timely. 

In meeting his statutory burden of proof, the Con- 
missioner is not confined to the affirmative evidence a(- 
duced by him; if the weight of all the valid evidence in 
the case establishes fraud, his burden is discharged, and 
it is immaterial by which of the opposing parties the evi- 
dence was introduced.—L. Schepp Company v. Commissioner. 
Dec. 7419 [C. C. H.], Docket No. 42908. 

Lansdon dissents. Smith, Black and Van Fossan dissent 
as to imposition of the fraud penalty. 


Property Acquired in a Reorganization—Basis for De- 
termining ‘Gain or Loss.—(1) Gain or loss from the sale 
in 1924 of stock acquired in 1917 under a plan of reorganiza- 
tion, whereby stockholders of an old corporation exchange! 
their stock plus cash in the amount of $50 a share for at 
equal number of shares of common stock of the new cor 
poration and bonds of a par value equal to the cash paid 
may not be computed under section 204 (a) (6) of the 1924 
Act providing that the basis shall be the same as that o! 
the property exchanged, for the reason that the exchangé 
in 1917 was not solely for stock or securities, and does nl 
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fall within the provisions of subdivision (b) of section 203 
of the 1924 Act, as contended by petitioners. 


(2) Fair market value of the new securities as of August 
22, 1917, the date on which the exchange of the old stock 
was consummated, is determined from the evidence as the 
basis for gain or loss upon a subsequent disposition of the 
new securities.—Securities Co. v. Commissioner; Clinchfield 
Securities Co. v. Commissioner. Dec. 7421 [C. C. H.], Docket 
Nos. 40553, 40554. 


Trust Taxable as an Association.—Trust is to be con- 
sidered an association taxable as a corporation for 1925 to 
1929, where its purpose was to engage in business activities, 
and such purpose was carried out in a manner similar to 
that in which a corporation operates. Zenith Real Estate 
Tr. v. Com., CCA-7, Dec. 9, 1931, distinguished in that the 
Massachusetts trust in that case acquired a single piece of 
property, whereas the instant trust owned and had under 
lease three buildings, and prior to the taxable years, had 
acquired and disposed of five other pieces of real estate.— 
Russell Tyson, Arthur T. Aldis, Graham Aldis, Richard M. 
Bradley, and Arthur Lyman, Trustees of Chicago Real Estate 
Trust, v. Commissioner, Dec. 7432 [C. C. H.], Docket Nos. 
17941, 29276, 40617, 51005. 


The Gross Sales Tax in Kentucky 
(Continued from page 94) 

Collection by legal proceedings in any court adds an 
additional penalty of 20 per cent. Failure to file 
reports or to permit the commission to examine 
books and files, attempts to avoid full disclosure of 
volume of business, or efforts to evade payment of 
the tax or penalties due are misdemeanors and upon 
conviction, the taxpayer becomes subject to a fine 
of not more than $1,000, or imprisonment not ex- 
ceeding six months or both.** 


After expenses of collecting the tax are subtracted 
from receipts, the balance is divided; one-half goes 
to the State Board of Charities and Corporations 
for the specific purpose of repairing, maintaining and 
constructing permanent improvements for the use 
of institutions under the control of that board, and 
the remainder is used to liquidate any indebtedness 
of the state.** 


Effects of the Act 


Because of the infancy of the law and because 
its full operation has been hindered by Federal court 
injunction preventing collection of the tax from a 
number of those who would be the largest taxpayers 
under the act, results drawn from experience are 
necessarily incomplete. However, enough facts 
concerning the effects of the tax upon those who are 
being taxed and will be taxed if the law is not cast 
aside by the Supreme Court of the United States 
are known to permit a reasonably accurate discussion 
of these effects and the results of the tax in general. 


The analysis of the rate schedule * indicates that 
the act provides the possibility that there may be 
any number of classes of taxpayers, and that gradua- 
tions are smooth and not very steep. But a survey 
of those who actually are subject to the tax shows 
that there is a tendency for taxpayers to be grouped 
in classes with jumpy variations of rates. The 
majority of merchants are subject to the minimum 
rate of .05 per cent. A number of enterprises enjoy 


3 Tbid., sec. 7. 
*4 Tbid., sec. 9. 
*% Supra., Table V and Chart I. 
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Chart No. 1 
Effective Rates on Gross Sales of the Kentucky Gross Sales Tax 
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a volume of sales large enough to place them in a 
class paying a rate up to .3 per cent. A very few 
are subject to a rate between this figure and .6 per 
cent, while not more than a dozen, with sales from 
one to four million are subject to rates ranging from 
.6 to .78 per cent. There are only two larger con- 
cerns, both of which have a volume of more than 
$12,000,000, in this state, and which, consequently, are 
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subject to a rate of approximately .95 per cent of 
these sales. Probably four-fifths of the total revenue 
from this tax will be paid by the few concerns in the 
upper two groups, and the two concerns in the last 
group will pay approximately half of the sales taxes.”* 

The effect of the tax on the first-mentioned class, 
the rank and file of small, individual retailers, is of 
course almost negligible. Tables VI and VII are 
tabulations of data appearing on such reports as were 
filed before February 17, 1931, and although all re- 
ports had not been filed at that time, the number 
from merchants with sales less than $400,000 is 
representative of that group. It is evident from these 
tables that, due to credit allowances, a large number 
of merchants pay no more taxes under this law than 
they did prior to its passage. It is noticeable that 
almost two-thirds of those in this group are sub- 
ject to a tax under the law of $25.00 or less. There 
is, however, one effect of the tax upon this group 
which appears wholesome. The real effect of the 
credit allowance seems to be that of levying a 
minimum rate of business tax upon each merchant 
as classified by the law, while allowing the old li- 
cense taxes to provide minimum business taxes for 
concerns pursuing particular occupations. Reports 
show that many of the 11,037 merchants subject to 
additional tax liability were subject to no business 
tax at all prior to the passage of this act. The gross- 
sales tax does place some business tax liability upon 
each of these small merchants, while before its 
passage only selected groups were taxed, largely 
because the state deemed it expedient to license 
certain occupations while others, such as clothing, 
dry goods, and hardware retailers paid no business 
tax as such to the state. While it is true that a tax 
on gross sales is not the most equitable of methods 
for adjusting these discriminations and that it does 


not entirely do so, some measure of relief is brought 
about. 


Table VI 


DISTRIBUTION OF eet ee PECORDING TO VOLUME 








No. merchants 
showing no 


No. merchants 


Amount of sales showing tax 








liability tax liability 
Less than $ 10,000 4,897 3,666 
$ 10,000 to 25,000 3,668 1,108 
5,000 “ 50,000 1,521 353 
50,000 “ 75,000 455 111 
75,000 “ 100,000 187 33 
100,000 “ 150,000 152 28 
150,000 “ 200,000 61 12 
200,000 “ 250,000 34 9 
250,000 “ 300,000 22 3 
300,000 “ 400,000 28 ea. 
Over 400,000 12 9 
11,037 5,337 


® Kroger v. Lewis, “Affidavits for Complainants,” vol. 3, 
Exhibit of Mr. Martin and Mr. Brendel. 

Very little information is available concerning the 
second group mentioned above, those whose sales 
place them in a classification where graduation 
begins. There are a few department stores, chain 
stores and miscellaneous enterprises, such as coal 
companies in this group. As is shown by examina- 
tion of Table VII, it is possible that many of these 


% Kroger v. Lewis, “Kroger Brief,” pp. 36 and 41. 
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concerns are subject to no additional tax liability. 
A random glance through data in the office of the 
tax commission shows a chain with more than a 
million dollars of sales with a gross tax of $1,047 
deducting $330, another with a tax of $236 deduct- 
ing $143, a large coal company with a tax of $324 
able to deduct $501. However, an unincorporated 
clothing concern with a tax of $376 is allowed no 
deductions and another with $246 pays no other li- 
cense tax. 

It does not seem probable that the tax can hamper 
these concerns to any considerable extent in com- 
petition. Instances can be pointed out in which any 
disadvantage which may be due to lower taxes on 
some competitors is offset by much higher rates on 
larger and more important competitors. A large na- 
tional chain with a small proportion of sales in 
Kentucky may, however, enjoy a competitive ad- 
vantage over a chain of similar size doing a larger 
per cent of its business in the state. 


Table VII 


AGGREGATE To LIABILITY OF VARIOUS CLASSES OF 
EPORTING MERCHANTS 


(Thousands of dollars) 





Number of Aggregate Gross Credits Net 

Classes returns gross sales tax allowed _ tax 

Under 400 16,535 247,923 121.7 59.6 62.1 

From 400 to 500 9 ,035 2.4 1.3 1.1 

500 to 600 4 2,248 1.8 1.4 a 

“ 600 to 700 4 2,589 2.5 1.1 1.4 

7 700 to 800 2 1,486 1.6 9 6 
“ 800 to 900 1 815 6 6 

“* 900 to 1,000 0 

Over 1,000 1 1,326 6.3 6.3 

Totals 16,374 260,417 137.1 71.4 65.6 


® Kroger v. Lewis, “Affidavits for Complainants,” vol. 3, 
Exhibit sit of Mr. Martin and Mr. Brendel. 


The third group of taxpayers listed above has 
its tax bills raised considerably by the sales tax. 
Three variety chains, a few department stores, and 
a very few miscellaneous enterprises are subject to 
a rate between .6 and .77 per cent. If sales alone 
were indicative of ability to pay, it would seem that 
this group is more discriminated against than any 
other, for firms with but slightly lower volumes are 
subject to distinctly lower rates, while those with 
considerably higher volumes pay but slightly higher 
rates. This discrimination is primarily due to the 
flatness of the rate curve above and the steepness 
below these points.*7 However, due solely to coin- 
cidence, the tax does not take such a large portion 
of the incomes of most of the concerns in this group 


_ as it does in the case of larger concerns, because these 


businesses are of such character that higher net 
margins are usually maintained. As is illustrated 
in Table VIII, the effect of the tax on the incomes 
of four of the largest of these concerns, whether rate 
of income be calculated in relation to property in- 
vestment or on gross sales is not exceedingly onerous. 

The fourth group mentioned above contains but 
two firms, both chain-grocery organizations with 
annual sales above $12,000,000 in Kentucky. This 
volume of sales classifies these retailers, the Kroger 
Grocery and Baking Company, and the Great Atlantic 
and Pacific Tea Company, so that they become sub- 
ject to a gross tax of .944 per cent of their gross 
sales. The effect of the tax upon these concerns 


27 See Chart I and Table V. 
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Table VIII 
OPERATING FIGURES OF FOUR CHAINS IN KENTUCKY * 


=—— 





Ratio earned 
to property 












Effective 

Ratio rateof Before After 

Name Sales in Ky. earned Kentucky sales sales 
tosales salestax tax tax 

Ss. S. Kresge Co. $3,108,312 10.86% .78 48.74% 45.26% 
F, W. Woolworth 2,442,538 8.4 da 40.24 35.64 
j. C. Penny Co. 2,164,974 5.8 .69 19.10 16.84 
Sears Roebuck 761,734 8.2 18 42.14 41.24 


® Kroger v. Lewis, “Brief of Respondents,” Martin Exhibit XII. 
Calculations of taxes for purposes of this table ignore deductions for 
other licenses, which in the case of these four concerns are relatively 
negligible figures. Calculations of percentages on property after tax is 
er upon the assumption that earnings on property in Kentucky are 
the same as on all property. 










seems to be particularly important. According to 
their own statement of operating statistics, the 
profits of the Kroger Company average from 2.0 to 
2.9 per cent.?* Although sales have steadily increased 
in the past few years from $146,000,000 to $284,000,000 
the president of the company insists that, due to 
competition, the net profits on sales have decreased 
from 2.88 per cent in 1926 to 2.3 per cent in 1929 and 
to .81 in 1930, during which year the firm claims 
that operations in Kentucky were at a net loss. After 
deduction of credit allowances for other licenses paid, 
which of course have been previously figured as 
expense, the gross sales tax increases the tax lia- 
bility of this concern approximately .8 per cent of 
annual sales, or about $96,000, thus taking from one- 
third to all of the net profits usually realized on that 
part of its business done in Kentucky. The Great 
Atlantic and Pacific Tea Company, with a larger 
volume of sales in Kentucky, will pay a slightly 
higher rate of tax on sales. However, this firm 
operates with a larger percentage of profit on sales 
than the Kroger Company, and does not claim to 
have operated in Kentucky at a net loss. These 
calculations based on past business can not take into 
account any shifting of the tax which may be possible. 


The discrimination and in some instances confisca- 
tion apparent in these calculations is somewhat 
qualified by considering the effect of the tax upon 
ratio of income from investment. The rate of profit 
on property invested in the state in per cent in 1929 
was, for Kroger, 17.47 and for the Great Atlantic and 
Pacific Tea Company 32.67. The sales tax applied 
would have reduced these figures to 9.47 and 21.58 
respectively, leaving each firm a considerable rate 
of income on investment. 

From the above description of the act and its ef- 
lects it is apparent that various discriminations must 
arise Out of its enforcement. Some of these are in- 
herent in any retail sales tax, while others arise out 
of the graduation of rates in the Kentucky law. 
Active opponents of the law insist that there are 
discriminations due to the credit allowances. While 
itcan not be doubted that there are individual in- 
stances in which these discriminations may bring 
about hardships, as is true of almost every tax, it is 
possible to justify many of them, or at least circum- 
stances mitigate apparent injustices. 


The discrimination against large retailers in favor 
ot small, due to the graduation of rates, may be justi- 


=m 









































_* Kroger v. Lewis, “Kroger Brief,” p. 25, and “Affidavit of Com- 
lainants,” p. 29. 
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fied to some extent by the fact that the increase 
of rates tends to correspond with ability to pay as 
measured by income. The conclusion that there is 
a tendency for income to increase as volume of retail 
sales increases is drawn after making a survey, sum- 
marized in Table IX, of 119 retail organizations do- 
ing business in all parts of the United States. In 
order to secure enough information to make statistical 
analysis reliable, operating results of these concerns, 
some of which do not operate in Kentucky, were 
grouped according to volume of sales and a propor- 
tion of business, profits, and investment assigned to 
Kentucky which investigation of those who do 
operate in Kentucky has proved to be reasonable. 
Although it was necessary thus to resort to hypo- 
thetical allocation of sales figures based upon actual 
data, the results shown in ‘this table have been veri- 
fied by computation of the effect of the tax upon 
actual Kentucky cases.”® 


Table IX 


EFFECT OF KENTUCKY GROSS SALES TAX UPON AGGRE- 
GATE PROFITS OF CHAIN STORES ® 


(Amounts in thousands of dollars) 


a ey: S83 
t & MEE aod 
4 © . n % b= og = 4 g 3 
3 Aa laws f° ga S$ Seg 
£ 3 ge «da 35 e iS a 
& a aa 2b S ° — 
n ae of ga 3S 3 gad 
2 a es su s s ae 
a Behl ire eae * oF 
S pe o 45 3.9 
7) ° SB 
wv 2 me ee 
i ii iii iv v vi vii 
1,053,693-33,767 71,049 11,011 8,873 15.5% 12.49% 12.31% 
32,817-15,543 13,836 1,728 1,606 12.49 11.61 10.17 
15,176- 5,030 6,684 665 651 9.95 9.74 7.72 
5,019- 1,140 2,207 181 172 8.20 7.79 3.60 


®*From Kroger v. Lewis, “Brief for Respondents,” Martin Ex- 
hibit XII. 


> Each sales group contains 30 merchants except the last which 
contains 29. 


© Figures for Kentucky net worth, net profit and sales were obtained 


by assigning a reasonable proportion (5%) of total national business of 
these chains to Kentucky. 


Net worth rather than sales volume has been 
selected as a basis for figuring rate of income as only 
by this method can rates of profit derived from in- 
vestments in different types of retailing businesses 
be compared. Neither turnover nor relation of in- 
vestment to profit is represented by comparing 
profits to sales. The average profits calculated in 
Table IX picture only tendencies, of course; and 
the equitable character of the tax, which is indicated 
by averages is qualified to some extent by the fact 
that in two cases net profits were converted into net 
losses, and in thirteen cases net losses were increased 
by the amount of the tax.*° 


By comparing column No. vii, which shows the 
rate of profit which would be realized on total funds 
invested by each group of retailers if a flat tax of 
1 per cent upon sales were exacted, with column vi, 
which shows the income available after deduction of 
sales taxes as provided by the Kentucky statute, it is 
clear that the graduation of rates tends to eliminate 





2 Kroger v. Lewis, “Affidavits for Defendants,’’ Martin Exhibit 
XIII, and p. 32. 
%® However, if this were a flat-rate sales tax there would be several 


other like cases, as was shown by calculations made when preparing 
column vii. 
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discriminations which would arise out of a flat retail 
sales tax. Upon comparing columns v and vi, which 
depict the percentages of income on property invested 
before and after deductions of the Kentucky tax, it 
appears that there is a tendency for the tax to disturb 
evenly the rate of profit of large and small businesses. 


Reference to Table VIII and to the discussion of 
the effects of the tax on profits of the Kroger Grocery 
and Baking Company, and the Great Atlantic and 
Pacific Tea Company indicates that while individual 
cases may vary considerably from the average, the 
tendencies indicated by Table IX are generally true. 
Only in rare cases can confiscation be attributed 
to the tax, and it is probable that investigation will 
disclose that even in these instances, there is some 
temporary cause for Idéwered profits which is 
eventually eliminated. For instance, it is not likely 
that the Kroger Grocery and Baking Company will 
long continue to operate at a loss in the state. 


While the graduation provided by the Ken- 
tucky sales tax tends to eliminate certain economic 
discriminations usually resulting from sales taxes 
by taking into consideration advantages due to 
large-scale operation, the fact that it fails to 
take into consideration different types of retail- 
ing augments, in many instances, discriminations 
which necessarily arise out of the usual flat-rate 
sales tax. Ordinarily it would seem that there 
is a tendency for those concerns with high mark-ups 
to be able to pay a higher rate of taxes upon sales 
than those operating with low mark-ups. For in- 
stance, the nature of the grocery business neces- 
sitates rapid turnover which can best be obtained by 
maintaining low profit margins, while the jewelry 
business is of such a nature that the retailer can 
wait for a higher profit. An instance of this effect 
is discovered upon comparing the effects of the tax 
on the Kroger Grocery and Baking Company, and 
the S. S. Kresge Company. The former company 
is taxed at a gross rate of .944 per cent of $12,000,000 
with an average annual net income of approximately 
2 per cent of sales, and 17 per cent on investment. 
The latter company, with sales of $3,000,000 is taxed 
at about .7 per cent, although the average net income 
is more than 10 per cent of sales, and more than 48 
per cent on investment. Certainly if the sales in 
the state of the two concerns were comparable there 
would be a considerable amount of discrimination. 
Even under existing conditions, while the income 
from the Kentucky sales of the Kresge Company is 
greater than those of the Kroger Company, the tax 
on the latter concern is much greater. 

However, discriminations imposed by one par- 
ticular tax are not particularly significant, in view 
of the fact that the total tax system of a state must 
be taken into account before the actual effect of any 
one tax can be determined. It seems to be probable 
that the discriminations imposed by this tax actually 
tend to equalize the tax burden upon the taxpayers 
as a whole. 

Prior to the passage of this act, retail businesses 
in Kentucky were taxed primarily upon property 
owned in the state and through a system of licenses. 
Many careful and scientific investigations of property 
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taxation have disclosed the universality of a tendency 
for small parcels of property to be more fully 
assessed than large parcels of the same kind, and 
that there is a progressive degree of under-assessment, 
from the smallest parcels through the various classes 
graded according to size-to the largest.** A study 
of 1929 real estate assessments in Lexington, Ken- 
tucky although limited in scope, indicates that Ken- 
tucky furnishes no exception to this rule.** 


These facts indicate that establishments discrim- 
inated against by the graduation provided in the 
Kentucky sales tax were under-taxed in compari- 
son with smaller businesses prior to the passage of 
the statute. The degree of these economic discrimi- 
nations is indicated upon analysis of reports of 
operating results of department stores made by the 
Bureau of Business Research, Harvard University.* 
These reports show that the very large merchant, 
having sales of $10,000,000 or more, pays less than 
one-half as much tax per dollar of sales as do those 
having sales less than $150,000, and that there is 
a general tendency for ratios of taxes paid to de- 
crease as sales increase.** 


In addition to the fact that assessments are 
proportionately lower for larger concerns, smaller 
proportional property tax liability is incurred by the 
large chain as a natural result of business methods 
made possible by large-scale enterprise.. Capable of 
maintaining a more rapid turnover than smaller con- 
cerns, the large ones have on hand at any one time 
less property on which to be taxed. Avoidance of 
the property tax through having low inventories on 
tax date is made possible under warehousing systems 
employed and hand-to-mouth merchandising.** Par- 
ticularly is this true of grocery and variety chains. 
Most of these large chains doing business within and 
without the state actually own in the state a smaller 
proportion of their total property than the proportion 
of their Kentucky business is to their total business, 
thereby incurring less proportional tax liability in 
the state than independent competitors.*® 

In addition to these economic discriminations re- 
sulting from taxing the property of retail businesses 
on an ad valorem basis, the license tax system in 
use prior to the passage of the act also tended to 
impose a heavier proportional burden upon small 
than upon large retailers. The degree of this dis- 
crimination is indicated by a comparison of licenses 
paid by the Kroger Company and by small retailers 
reporting to the tax commission. The ratio of li- 
censes paid to the state to sales, for the Kroger 
Company is .137 per cent, while the ratio of aggregate 
licenses paid to aggregate sales for the 16,535 mer- 
chants with sales less than $400,000 annually is .934 
per cent. This discrimination is more apparent upon 
considering that a large portion of these licenses 





31 Government of epeeeign, Report of the Efficiency Commission of 


Kentucky, vol. ii, p. 232. 


% James W. Martin and G. W. Patton, “Operations of Real Estate 
Tax in Lexington, Kentucky,” Bureau of Business Research, University 
of Ky. MS. 


33 Bulletins Nos. 74, 78, and 83. 


% Kroger v. Lewis, “Brief for Respondents,” Martin Exhibit X, and 
“Affidavits for Defendants,” p. 29. 


% Tbid., Martin Exhibits VI and VIII and p. 60. 


3 Tbid., “Brief for Respondents,” p. 64 and Martin Exhibit VIII 
and Affidavits for Defendants, p. 27. 
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was paid by direct competitors of the larger chains 
while many retailers, such as department stores, paid 
no license whatever. It seems that the gross sales 
tax, by imposing a gross tax of .944 per cent of sales 
on the Kroger Company and the Great Atlantic and 
Pacific Tea Company, tends to eliminate this dis- 
crimination. 


A general criticism made wherever sales taxes are 
considered is that the payment of such taxes is 
usually more difficult during periods of depression. 
The graduation of rates in the Kentucky act tends 
to mitigate the hardship imposed upon businesses 


during depression years by decreasing rates with 
sales decreases. 


Many other onerous effects usually attributed to 
sales taxes are mitigated by the method Kentucky 
has chosen for taxing sales. The low effective rates 
of the tax, even though some shifting occur, can not 
cause any important rise in the price level. Par- 
ticularly is this true since approximately four-fifths 
of the retail sales in the state are contracted by 
dealers upon whom the minimum rate is imposed. 
Since competition often exists between those upon 
whom no additional burden is cast and those with 
increased tax bills, shifting of the tax is discouraged. 

It is not probable that this tax can be of sufficient 
importance to cause a change in the methods of do- 
ing business. The many advantages accompanying 
large-scale retailing can not be of less weight in 
determining profits than any advantage which would 
result from disintegration to avoid the tax. It is 
possible, however, that the rate of the tax upon an 
inefficiently managed business, operaiing at a loss, 
may hasten the date when a new policy must be 
adopted if the firm is to continue to do business. 
It has been charged that there are times when large 
concerns engage in cut-throat competition in the ef- 
fort to force small dealers out of business. If this 
be true, the effect of this act is to take from these 
large concerns some of the competitive advantages 


enjoyed under the tax system prior to the passage 
of the act. ; 


It seems next to impossible to draw any general 
conclusion concerning the incidence of this tax. 
Although expert witnesses in the cases involving the 
act cited above made some general observations, 
counsel for both defendants and plaintiffs and the 
courts were unable to determine the incidence of 
the tax with any degree of certainty. The problem 
is of particular importance in connection with the 
tax on the two large grocery concerns. If the tax is 
not shifted it must, of course, be borne by the stock- 
holders of the concerns.** If shifted to the consumer, 
the importance of the incidence of the tax is enhanced 
by the fact that a large part of food distribution 
in the state is done by these two concerns, conse- 
quently the tax will tend to become regressive. 


Reasons for believing that the tax can be largely 
shifted by the grocery chains are suggested by an 
analysis of a study made by Doctor E. Z. Palmer in 
Lexington, Kentucky in March, 1930. A survey 
was made comparing retail prices of independent 


——_ 


Stock of the Kroger Grocery and Baking Company is held b 
More than 16,000 individuals. J 


7 “Chain and Independent Grocery Prices” Bulletin, University of 
Kentucky, Vol. IX, No. 3, pp. 114ff 
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We write a selected list of clients a se- 
ries of letters from Washington on tax mat- 
ters which are subjects of conversation, 
but which do not ordinarily get into pub- 
lished services—the sort of thing you get 
by regular trips to Washington. Not tax 
news, nor digests of rulings, but brief re- 
ports of discussions which do not always 
appear on the surface. The letters are a 
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letter? 
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The Kiplinger Washington Agency, 
National Press Bldg., Washington, D. C. 
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and chain stores. Stores in voluntary associations 
were reported as independents. The results show 
that the prices of chain’stores in that city were 14.3 
per cent below the prices of independents; that the 
four most efficient independents were being under- 
sold 6.3 to 9.2 per cent; and that the least efficient 
chain under-sold the most efficient independent. 
These figures indicate that price competition with 
independents will probably not prevent the chain 
from shifting the tax, and that there is some resem- 
blance between this and the problem of tax-shifting 
under monopoly conditions.*® 


However, in spite of the evidence. of this price 
study, there is considerable competition in the 
grocery field. More than a volume was filled with 
affidavits and evidence showing cases in which com- 
petition does exist between chain and independent 
grocery stores by the plaintiffs in the Moore v. State 
Board of Charities and Kroger v. Lewis cases.*° 

The possibility that the variety and general mer- 
chandise chains will shift this tax is limited by the 
following considerations. The mark-up of these 
concerns is large enough to permit the tax to be 
more readily absorbed in profits. The fact that the 
majority of these concerns concentrate upon certain 
price schedules, such as five and ten cents, tends 
to eliminate a direct shifting in the price of the goods. 
Competition is usually keen between rival chains, 
tending to limit the possibility of substituting inferior 
merchandise in an effort to shift the tax. The price 
of each article is usually set for the entire chain by 
the home office, and the store is prohibited from 
deviating from this selling price. The tax rate will 
not be the same between competitors, forcing one to 
absorb more of the tax in profits than another. 


As for department and specialty stores upon whom 
the law imposes a higher rate, the problem of shift- 
ing the tax is largely a matter of conjecture. If the 
store be efficiently operated the possibility that it 
will shift the tax is about the same as for the variety 
stores. If, however, as is often the case, pricing is 
largely a matter of guess work, opportunity to shift 
the tax may present itself. Non-competitive goods 
may be singled out to bear the tax, but even this 
is doubtful. 


(Concluded in the April issue) 


Right of Federal Court to Enjoin Tax 
Collection Upheld 


(Continued from page 88) 


The Circuit Court of Appeals upheld the District 
Court’s decision. 

The petitioner, in applying for a writ of certiorari, 
did not assign as error the finding below that the 
respondent’s product was not oleomargarine under 
the terms of the Act, but upon the grounds that R. S. 
3224 forbids injunctions against the collection of the 
tax even if erroneously assessed, that the assessment 
was made by the Commissioner under color of his 

® This view was advanced by expert witnesses in Moore v. State 


Board of Charities and Corrections. 
#® Kroger v. Lewis, “Affidavits of Complainant,” Vols. I and II. 
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office, was not arbitrary or capricious, and that the 
case did not fall within exceptions, if any, of R. S. 
3224. 


The Supreme Court decided that the product in 
question was not taxable as oleomargarine, and that 
in view of the previous court decisions holding that 
similar products were not taxable, T. D. 3590 and 
the petitioner’s letter to respondent informing it that 
its product would not fall within the tax, the impo- 
sition of the tax was not only erroneous, but arbi- 
trary and capricious. Collection of the tax would, 
the Court held, work irreparable damage upon the 
respondent, and it could not pay the tax. It was 
pointed out in the opinion that the tax assessment 
had not been made against concerns manufacturing 
competing products. Consequently, the Court de- 
termined, special and extraordinary circumstances 
existed which were sufficient to permit a suit to en- 
join the collector to be maintained despite the pro- 
visions of R. S. 3224. Relative to this section, the 
Court said: 

“And this court likewise recognizes the rule that, in cases 
where complainant shows that in addition to the illegality 
of an exaction in the guise of a tax there exists special and 
extraordinary circumstances sufficient to bring the case 
within some acknowledged head of equity jurisprudence, a 
suit may be maintained to enjoin the collector (citing cases). 

“The section does not refer specifically to the rule appli- 
cable to cases involving exceptional circumstances. The 
general words employed are not sufficient, and it would 
require specific language undoubtedly disclosing that pur- 
pose, to warrant the inference that Congress intended to 
abrogate that salutary and well established rule. 

“This is not a case in which the injunction is sought 
upon the mere ground of illegality because of error in the 
amount of the tax. The article is not covered by the Act. 
A valid oleomargarine tax could by no legal possibility have 
been assessed against respondent and therefore the reasons 
underlying section 3224 apply, if at all, with little force.” 


New Tax Publications 


Taxation in Virginia, by William H. Stauffer, Ph. D. 
Published by The Century Company, 353 Fourth Avenue, 
New York City, pp. 309. Price $4.00. 


This revealing study comes at an opportune moment, 
when the cost of government and the raising of revenue 
to meet that cost are in the forefront of the problems which 
are most in the public mind. It is an impassionate and 
unbiased account of the facts concerning the financial ac- 
tivities of the state and local governments in the Com- 
monwealth of Virginia. 


Few states have effected such wide and sweeping changes 
in matters of fiscal policy as has Virginia within the brief 
period covering three administrations. Still fewer states 
have so concertedly committed themselves to the serious 
consideration of state progress from the standpoint of fis- 
cal reform. A discussion, therefore, of Virginia’s unique 
financial structure and activities as they are today is of 
special interest and significance. 

No general thesis dominates the tenor of the study, 
which is primarily a statement of fact, based upon statis- 
tical demonstration. Over 140 tables, prepared with the 
utmost care from official records, illuminate the text by 
showing the practical functioning of the more important 
fiscal activities of the government of the state and its pollit- 
ical subdivisions. 


Supplementing the factual discussion are sufficient histor- 
ical data to make clear the evolution of Virginia’s tax sys 


Our advertisers merit your confidence. Please mention 
THE TAX MAGAZINE when writing to them. 
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State-Administered 
Locally-Shared Taxes 


DEVELOPMENT IN THE STATE 
AND LOCAL TAX SYSTEMS OF 
THE UNITED STATES 


By Ruth Gillette Hutchinson 


This study covers both the legal and financial 
aspects of a problem which is of great interest 
to the tax student and government official, 
particularly today. It is an exhaustive analysis 
of the growth, tendencies and influence of this 
phase of our tax system. Price, $2.25 


“Good Business and the War Debts,” a pamphlet 
by Horace Taylor who spent 18 months in Ger- 
many investigating the reparations and private 
debt problem, is a brief untechnical account of 
immediate interest to economists. ....Price $ .25 
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tem; and a suggestive chapter is devoted to concrete 
recommendations for dealing with the problems of rates 
and administrative procedures in Virginia which remain to 
be solved satisfactorily. 


This book is one of a series of studies published under 
the auspices The University of Virginia Institute for Re- 
search in the Social Sciences. The author, who is a grad- 
uate of the University of Virgina, is Economist in the 
Department of Taxation of the Commonwealth of Vir- 
ginia. Formerly he was Associate Research Professor of 
Economics at the University of Virginia and Associate Pro- 
fessor of Economics at the University of Georgia. He is 
co-author of “Rural and Urban Living Standards in Vir- 
ginia,”’ and has written numerous authoritative newspaper 
and magazine articles on the subject of taxation. 


Current Tax Problems in New York State.—Publication 
of National Industrial Conference Board, Inc., 247 Park 
Ave., New York, pp. 146. Price $2.50. 


The primary purpose of this study was that of providing 
material as a basis for judgment on two questions of cur- 
rent interest in New York State: (1) Is real estate unduly 
burdened by taxation and can it be relieved? (2) Do sales 
taxes in any form offer a promising source through which 
the State could expand its general revenues or compensate 
for reduced receipts from real estate? 


The volume presents the result of careful investigations 
of the cost of government in New York, together with a 
consideration of the problem of the distribution of the tax 
burden. The various taxes now in use in the State of New 
York are analyzed with a view to the possibility of securing 
more revenue from sources other than the property tax, 
in order that the burden of the latter may be lightened. 
On the whole, data for judgment of the tax questions con- 
sidered are presented impartially, without advocacy of or 
opposition to specific proposals. 


The advisability of imposing some form of sales tax is 
discussed, and the experience of American states and for- 
eign countries that have adopted this method of taxation 
is evaluated. Ways of improving the system of property 
assessment and tax administration are suggested, as a 
means of assisting in the equalization of tax burdens. 


The publication is the result of an investigation con- 
ducted by C. R. Thrapp and F. Spencer Baldwin and as- 
sistants, of the Conference Board’s Research Staff, under 
the supervision of the Board’s Staff Economic Council. 


Appraisers and Assessors Manual, by W. L. Prouty, Clem 
W. Collins and Frank H. Prouty. Published by McGraw- 
Hill Book Co., Inc., 370 Seventh Avenue, New York, N. Y., 
pp. 500. Price $5.00. 


In a period such as this when inequalities in assessment 
of property for tax purposes are especially oppressive, a 
guide for scientific valuations fulfills an essential need. 

The authors describe their aim to be that of placing 
before their readers information which will enable them 
to develop a system for the valuation of property. Be- 
cause of varying conditions throughout the United States 
and differences in type, use, cost, life and depreciation of 
structures, it is, of course, not possible to provide rules of 
thumb for use in specific cases, but, nevertheless, it is de- 
clared that the general principles which are propounded 
in this book can be applied to meet every need for correct 
valuations. 

Examination of the manual indicates that it will be of 
great assistance in developing improved assessment meth- 
ods. To all who are concerned in any way with the ap- 
praisal of land, buildings, machinery, merchandise, personal 
property, automobiles, household goods, securities and 
other property, directions are offered for effective pro- 
cedure. 


Two of the co-authors, W. L. Prouty and Frank H. 
Prouty are members of Prouty Bros. Engineering Co. 
Denver, Colo., and Clem W. Collins, the third collaborator. 
is manager of revenue and assessor, City of Denver and 
member of Collins, Witting & Co., C. P. A.’s, Denver. 


~ Our advertisers merit your confidence. Please mention 
THE TAX MAGAZINE when writing to them. 





mi 





